
N.C. SUPREME COURT REJECTS LOSS-OF-CHANCE CLAIM
The North Carolina high court refused to recognize a medical
liability claim ‘for the mere increase in risk of a serious disease.’
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NEW COVID-19 STIMULUS HOPES TO BLUNT PROVIDER FINANCIAL PAIN
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GAME CHANGER FOR TELEMEDICINE LIABILITY
A new PREP Act amendment protects healthcare pros offering
COVID care via telemedicine in states where they are not licensed.

4
ATRF RELEASES 2020/2021 ANNUAL ‘JUDICIAL HELLHOLES’ REPORT 
As every year, the 2020/2021 Judicial Hellholes report leaned heavily on medical professional liability
verdicts and tort laws when determining which jurisdictions receive the notorious distinction.

5

ACADEMIC GROUP TARGETS BROADER MARKET 
The New York-admitted MPL insurer is ready to expand 
beyond its traditional market of physician educators in 2021.

6
ISSUES AT RISK
Scores of medical practices have closed under the financial
strain of the pandemic. Where do their patients turn?

8

Just days before the new year, PresidentDonald Trump signed into law the
Consolidated Appropriations Act, 2021, a $2.3
trillion spending bill that combines $900 billion
in COVID-19 stimulus relief with a $1.4 trillion
omnibus spending bill for fiscal-year 2021. In
addition to tens of billions of dollars for COVID-
19 testing and vaccine administration, the legis-
lation includes emergency financial relief and a
number of provisions intended to
blunt some of the financial pain
healthcare providers have been
experiencing. 

The desperately needed stimulus
comes as more than 80% of doctors
reported lower revenues and fewer
in-person patient visits than prior to
the COVID-19 pandemic, with nearly
20% of physicians reporting revenue
losses of 50% or greater, according to a recent
American Medical Association survey of 3,500
physicians (see MLM, December 2020).

The new legislation funnels an additional
$3 billion in funds to the federal government’s
Provider Relief Fund, which was created early
last year to help offset healthcare providers’
pandemic-related financial losses and inflated
operating expenses. These new dollars are ear-
marked for the second half of 2020 and first
quarter of 2021. The bill’s text also includes
language clarifying the definition of lost rev-
enue for previous allocations from the fund
and provides greater flexibility in PRF report-
ing moving forward.

The appropriations bill re-funds and widens

the scope of the federal government’s Paycheck
Protection Program by expanding the number
of loan uses eligible for forgiveness. Last year,
more than 22,000 doctors’ offices received
loans of at least $150,000 from the program. 

The bill initiates a 3.75% increase in pay-
ments under the Medicare Physician Fee
Schedule for 2021, which equates to roughly $3
billion in increased federal payments for physi-

cian services, and eliminates the 2% Medicare
sequester cuts through March of 2021. The fed-
eral government also settled on what is consid-
ered a more physician-friendly negotiation-
and-arbitration system for its plan to end sur-
prise medical bills from out-of-network special-
ists, air ambulances and other clinicians.

“The government spending and coron-
avirus relief package passed by Congress late
last night contains numerous provisions ...
important to medical group practices,” said
Anders Gilberg, senior vice president for gov-
ernment affairs at the Medical Group
Management Association (MGMA), in a state-
ment upon the final bill’s passage. “The $3 bil-
lion injection into the Medicare physician fee

schedule will mitigate MGMA-opposed pay-
ment cuts to many physician specialties set to
begin on Jan. 1. The final surprise billing com-
promise, which includes arbitration and pro-
hibits consideration of government-set rates to
resolve payment disputes, is a welcome
improvement over previous proposals.”

Despite lobbying by a number of healthcare
and business interests, the final appropriations

bill is void of any liability protections
for healthcare providers. 

At one point in mid-December, a
bipartisan group of senators and rep-
resentatives proposed legislative lan-
guage that would have established a
nationwide gross negligence stan-
dard for COVID-related lawsuits. The
protections would have been
retroactive and remained in effect

until either one year after they were enacted or
the end of the public-health emergency.

“We are gratified that lawmakers are taking
action to protect those who have been serving
so tirelessly and the facilities where they work,”
Brian Atchinson, president and chief executive
of insurance trade group the Medical
Professional Liability Association, said at the
time. “Along with the pressure those on the
front lines face dealing with the pandemic, they
find themselves not only at personal risk but
exposed to professional liability for years to
come. Federal action [is] crucial given the cur-
rent patchwork of state laws and executive
orders that leave those responding on unequal
footing depending on where they practice.”CONTINUED ON PAGE 7

In addition to tens of billions of dollars for
COVID-19 testing and vaccine administration,
the legislation includes emergency financial
relief and a number of provisions intended to
blunt some of the fiscal pain healthcare

providers are experiencing.



by Richard E. Anderson, MD, FACP

Claim severity — the average cost of a medical malpractice claim
— continues its relentless increase. Though severity has been ris-

ing since at least the 1970s, in recent years we have seen a sharp
increase in outlier verdicts, which exceed common policy limits and
often set records for their venues. 

From 2014 to 2018, the number of verdicts in excess of $25 mil-
lion more than tripled.1 Similarly, from 2010 to 2019, the average of
the top 100 jury awards for medical malpractice cases rose by almost
half.2 This disturbing trend threatens the viability of smaller medical
malpractice insurers, which may not have the resources to cover
such large verdicts, and portends medical malpractice rate increases,
while adding to burgeoning healthcare costs.

Before the pandemic, nearly all states had seen these extraordi-
narily large awards, but whether the pace of these awards will be
affected by the pandemic is unknown. Some U.S. states have adopt-
ed limited liability protections for physicians during the COVID-19
pandemic, but those protections may be tested in the courts.
Alternately, because physicians may be seen as pandemic heroes,
pandemic-related malpractice cases may be less likely to result in
large plaintiffs’ awards. Nevertheless, outsized awards to plaintiffs are
part of an ongoing, long-term trend.

Clinicians may well ask why severity is increasing at the same
time the medical community has made important strides in patient
safety and the overall frequency of claims has dropped. At The
Doctors Company, we’ve seen a drop from a high of 17 claims per
100 physicians in 2000 to fewer than seven claims per 100 physicians
today.

The consolidation of healthcare is one driver of high verdicts.
Large corporate defendants, almost always with very-high policy
limits, make attractive deep pockets in the eyes of sympathetic juries.

Monetary desensitization is another important factor. Our
national debt exceeds $22 trillion, our annual budget is over $4 tril-
lion, companies with no profits have valuations in the billions and
top athletes commonly sign contracts worth hundreds of millions of
dollars. Though paid indemnities in malpractice claims average
many hundreds of thousands of dollars and typically cover 100% of
economic losses, these numbers may appear less impressive in an
era when nine- and 13-digit numbers are commonly used. AM Best,
which rates insurance companies, has expressed concerns about the
impact of monetary desensitization, also known as social inflation,
on severity.3

Batch claims, lawsuits in which plaintiffs bring multiple claims
against one defendant based on the same behavior, are another con-
tributor. Examples include the claims brought against compounding
pharmacies alleging that breaches in sterile technique affected
many individual patients.

Social media is a potent facilitator of batch claims. A patient with
an unexpected adverse outcome from a particular operation may
post, “Dr. X botched my surgery.” Others who believe they have had
a similar experience respond, and an attorney gathers them all into a
batch claim. Claims of this kind were distinctly unusual in the past,
but are now an annual occurrence.

States lacking caps on noneconomic damages are particularly
vulnerable to these factors. Without caps, awards for pain and suffer-
ing are unlimited and are almost always present in outlier cases.

The increase in severity adds to the costs of healthcare, which
already accounts for 18% of our gross national product.4 At The
Doctors Company, we saw a 55% increase in severity from 2000 to
2018. The average payment for a closed medical malpractice case
has been growing well beyond the pace of inflation since 2014, and
the spike in claims losses necessarily drives the rate increases that

insurers are implementing in today.5

Ultimately, added costs are passed down to
patients in their medical bills.

The rise in severity negatively affects us all,
but unless jurors’ attitudes change, batch
claims decrease and caps on noneconomic
damages are protected, outlier verdicts will
continue to become more commonplace.
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A study of Press Ganey surveys found
that patients gave higher scores to their
physicians if they shared the same
race/ethnicity. Eighty-eight percent of
physicians received the maximum rating on
the patient experience survey from patients
of the same race/ethnicity. This was com-
pared to 82% receiving the maximum rating
from patients of a different race/ethnicity.

Sleep deprivation, particularly in the
early training years, is a common concern
among healthcare providers. But undiag-
nosed and untreated sleep disorders among
practicing physicians in the United States
may also play a significant contributing role
in high levels of professional burnout and
medical error, according to a study of more
than 1,000 physicians published online Oct.
30, 2020, in JAMA Network Open.

More than 40 women are now a part of a
consolidated class-action lawsuit against
U.S. Immigration & Customs Enforcement
and Mahendra Amin, MD, a gynecologist
accused of performing unnecessary or
unwanted medical procedures, including
hysterectomies, on women detained at the
Irwin County Detention Center in Georgia
(see MLM, December 2020).

The Cooperative of American Physicians
(CAP) released From the Exam Room to
the Court Room, a compilation of its most
popular “Case of the Month” columns during
the past two years. The “Case of the Month” is
a featured column in CAP’s monthly member
newsletter that examines real-life closed
claims to find risk-management lessons for
other physicians to learn from. The cases in
this compilation focus on three main areas of
liability: physician misjudgment, gaps in
communication and documentation, and
oversights during physician referral.

Senior patients who undergo emergency
surgery on their operating surgeon’s
birthday may be more likely to die within
a month than patients who go through
similar procedures on other days, a new
UCLA-led study suggests. Published in the
medical journal BMJ, the study indicates 30-
day mortality rates are approximately 23%
higher for patients 65 and older who are
treated on a surgeon’s birthday. 

MEDICAL LIABILITY MONITOR
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The North Carolina Supreme Court lastmonth refused to adopt the “loss-of-
chance” doctrine for medical liability cases
with its opinion in Parkes v. Hermann, a law-
suit accusing an emergency medicine doctor
of failing to timely diagnose a woman’s stroke
and depriving her of the
chance of a better med-
ical outcome. The 6-1 rul-
ing affirmed summary
judgment in favor of the
defendant.

“This case raises the
question of whether the
patient’s ‘loss of chance’ at
a better outcome follow-
ing her stroke is a sepa-
rate type of injury for
which she could recover
in medical malpractice
action,” the majority jus-
tices wrote. “Plaintiff con-
cedes that she failed to
show that it was more
likely than not that defen-
dant’s negligence caused
her diminished neurolog-
ical function. Nonethe-
less, plaintiff argues her
claims should stand because defendant’s
negligence diminished her likelihood of full
recovery, thus proximately causing her
injury. Further, plaintiff argues that her ‘loss-
of-chance’ claim is a separate claim. We now
affirm the decision of the Court of Appeals,
which affirmed the trial court’s decision to
grant summary judgment to defendant.”

In the Parkes v. Hermann case, the plaintiff
alleged she was transported by family to her
local emergency room after exhibiting symp-
toms of a stroke. The proper protocol when a

patient presents herself for treatment within
three hours of suffering a stroke is to admin-
ister Alteplase, a tissue plasminogen activa-
tor (tPA). When tPA is administered within
three hours of the onset of a stroke, a patient
who would otherwise suffer lasting neuro-

logical effects has a 40%
chance of an improved
neurological outcome.

When the plaintiff
arrived at the hospital,
she was seen by the
defendant emergency
physician, who failed to
properly diagnose her
stroke and therefore did
not administer tPA within
the three-hour window.
The plaintiff continues to
suffer adverse neurologi-
cal effects.

The plaintiff’s lawsuit
argued that had the
defendant physician
properly diagnosed her
stroke and administered
tPA, she would have had a
40% chance of a better
neurological outcome

than she now experiences. Both the trial
court and the appellate court refused to rec-
ognize the claim.

“Our Court has expressly refused to
adopt ‘loss of chance’ as a separate cause of
action in a negligence claim case,” wrote the
North Carolina Appellate Court. “Specifically,
we refused to recognize a claim for the mere
increase in risk of a serious disease, stating
that any change in our negligence law lies
‘within the purview of the legislature and
not the courts.’”

NORTH CAROLINA SUPREME COURT REJECTS
LOSS-OF-CHANCE DOCTRINE IN MEDMAL CASES

HERB JONES JR. 1970-2020
I’m saddened to share that MEDICAL

LIABILITY MONITOR lost a family member
last month.

Herb Jones Jr. had been MLM’s sub-
scription coordinator since 2003, when
the publication was purchased by the
Cunningham Group, where he also
worked in the accounting department
and would have celebrated 30 years of
employment in April.

Herb was a giant man — both in
stature and personality. He played colle-
giate basketball at Chaminade University
of Honolulu in Hawaii, and I’ve never met
a man with more friends.

MLM is a small team — publisher, edi-
tor and subscription coordinator. I’ve sat at
a desk to Herb’s right for almost 15 years,
and I’m going to miss my friend greatly.

— Michael Matray, editor

‘Our Court has expressly
refused to adopt “loss of
chance” as a separate
cause of action in a 

negligence claim case.
Specifically,we refused
to recognize a claim for
the mere increase in risk
of a serious disease,

stating that any change
in our negligence law lies
“within the purview of
the legislature and not

the courts.”’
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AM Best has maintained its market seg-
ment outlook on the global reinsurance

industry at stable for 2021, citing factors that
include positive pricing momentum, com-
bined with tighter terms and conditions, off-
set somewhat by uncertainty with regard to
claims reserve development associated with
previous years’ property catastrophe events,
social inflation and, more recently, business
interruption and casualty lines related to
COVID-19.

In its new Best’s Market Segment
Report, “Market Segment Outlook: Global
Reinsurance,” AM Best predicts the current
market hardening will need to continue for
at least a couple of years to have a mean-
ingful impact on the segment. 

At the same time, the industry’s improv-
ing pricing environment and market disci-
pline, a reassessment of the role of third-

party capital providers following the impact
of loss creep and trapped collateral, as well as
the ongoing stability in the global life rein-
surance segment, are viewed as positivess.

The COVID-19 pandemic has added more
uncertainty to a segment that has experi-
enced increased loss activity in recent years.
As a result, reinsurers’ ability to rely on favor-
able prior-year reserve development has
been diminishing steadily. Although the
robustness of modeling for the best-under-
stood risks — such as U.S. hurricanes — is
being called into question, the incidence of
risks that are more difficult to model — such
as wildfires, cyber threats or pandemics —
continues to grow. The life segments of glob-
al reinsurers have reported negative impacts
on profitability due to COVID-19-related
claims for the first nine months of 2020.
However, these impacts are typically much

smaller in magnitude than it is for their non-
life books of business.

AM Best’s most-recent estimate of dedi-
cated reinsurance capital exceeds $470 bil-
lion at year-end 2020, including approxi-
mately $85 billion of third-party capital, a
figure that has stabilized after several years
of rapid expansion. Third-party capital
inflows had been driving excess capacity
and contributing to reinsurers’ struggle to
meet their cost of capital. However, rising
frequency and claims amounts have disrupt-
ed those dynamics, and issues related to
trapped capital and loss creep are forcing
some third-party capital investors to re-
assess their positions. AM Best also noted a
number of capital-raising initiatives this year,
as well as the entrance to the market of sev-
eral start-ups expecting to benefit from the
pricing momentum. 

AM BEST MAINTAINS STABLE OUTLOOK FOR GLOBAL REINSURANCE MARKET

by Jesse M. Coleman 
and Drew del Junco, Esqs.

On Dec. 3, 2020, the U.S. Department of
Health & Human Services (HHS) issued

a game changing fourth amendment to its
Public Readiness and Emergency Prepared-
ness Act (PREP Act) Declaration for Medical
Countermeasures Against COVID-19 last
month. The new amendment provides
broader liability protections to covered per-
sons combating the COVID-19 pandemic
across state lines via telehealth technolo-
gies and will increase the supply of person-
al protective equipment (PPE) and simplify
the administration of COVID-19 vaccines.

Perhaps most significantly, the new
amendment makes explicit that “there are
substantial federal legal and policy issues,
and substantial federal legal and policy
interests, in having a unified, whole-of-
nation response to the COVID-19 pandem-
ic among federal, state, local, and private-
sector entities.” This statement paves the
way for defendants seeking federal jurisdic-
tion to remove state-court cases that impli-
cate PREP Act immunities. (See Grable &
Sons Metal Products, Inc. v. Darue Eng’g. &
Mf’g., 545 U.S. 308 (2005), which holds that
state-law claims implicating significant fed-
eral issues allow for federal jurisdiction.) 

It also resolves a long-standing dispute
between state and federal courts over
whether the PREP Act can serve as the basis
of federal-question jurisdiction to the extent
those courts now defer to this administra-

tive agency’s interpretation of the PREP Act.
Among other items, the new amend-

ment modifies the PREP Act Declaration in
the following ways:

• Permits healthcare personnel to pro-
vide — via telehealth — covered counter-
measures, such as COVID-19 diagnostic
tests, that have received Emergency Use
Authorization from the Food & Drug
Administration (FDA) to patients in a state
other than that in which the personnel are
already permitted to practice.1

• Grants new immunity to covered per-
sons if they use on-label covered counter-
measures2 to treat COVID-19, without the
need to have a contractual arrangement
with the federal government.

• Authorizes new PREP Act immunity for
covered persons who use approved respi-
ratory protective devices that the HHS
Secretary determines to be a priority for
use to contend with COVID-19, without
meeting other restrictions, such as an
agreement with the federal government.

• Expands the range of PREP Act immu-
nity to cover pharmacists who wish to
order or administer COVID-19 vaccines if
they have completed the immunization
training required by their licensing state.

• Clarifies the scope of PREP Act immu-
nity by making explicit that even a failure
to administer a covered countermeasure to
a particular individual fits within the wide
reach of the PREP Act’s liability protections.
This runs counter to a host of recent court

cases interpreting the PREP Act’s liability
protections to only apply to circumstances
involving affirmative misuse of covered
countermeasures.

• Incorporates the HHS Office of the
General Counsel’s advisory opinions con-
cerning the PREP Act and its Declaration,
and clarifies that the PREP Act must be con-
strued in accordance with these opinions.

With its adoption of the HHS General
Counsel’s prior advisory opinions, asser-
tion of federal-question jurisdiction, and
affirmative statements regarding the PREP
Act’s application in cases of non-use of
covered countermeasures, the fourth
amendment expanded an already formi-
dable shield for those who face claims of
loss arising from their efforts to combat
the COVID-19 pandemic.

References
1. While many (but not all) states have already author-
ized out-of-state healthcare personnel to deliver tele-
health services to in-state patients, the Fourth
Amendment preempts any state law that prohibits or
effectively prohibits such a person from doing so.
Nothing in the Fourth Amendment, however, preempts
state laws that may allow for easier access to telehealth
services. 2. The terms “Covered Persons” and “Covered
Countermeasures” are defined by the PREP Act. See 42
U.S.C. § 247d-6d(i).

Jesse M. Coleman is a partner, and Drew del
Junco an associate, at Seyfarth Shaw LLP,
where they both specialize in healthcare liti-
gation as well as other areas of law. They can
be contacted via jmcoleman@seyfarth.com
and adeljunco@seyfarth.com, respectively.
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The American Tort Reform Foundation (ATRF) issued its
2020/2021 Judicial Hellholes report last month. The annual

release documents abuses of the civil justice system in jurisdictions
the pro-tort reform group says are among the most unfair and out
of balance in the nation. The ATRF is a branch of the American Tort
Reform Association (ATRA), an umbrella organization exclusively
dedicated to reforming the nation’s court system via a network of
state-based liability-reform coalitions.

As with every year, medical professional liability issues played a
significant role in which regions received mention in the
2020/2021 Judicial Hellholes report.

The Philadelphia Court of Common Pleas and the Supreme
Court of Pennsylvania were crowned America’s Number One
Judicial Hellhole in this year’s report, in part due to escalating med-
ical professional liability verdicts. According to the report,
Pennsylvania paid out $30.79 per state resident in medical liability
suits — a total of $394 million — in 2019, placing it in the top five
states with the highest payouts per capita and second only to New
York for total payouts. By contrast, states with the lowest payouts
paid between $4 and $6 per resident.

The ATRA report also spotlighted a recent proposal by the
Supreme Court of Pennsylvania’s Civil Procedure Rules Committee’s
to ease the court’s restraints on venue shopping in medical mal-
practice lawsuits. In 2002, a rule was passed requiring medical liabil-
ity claims be filed within the county where the treatment occurred.
The committee’s new proposal would let a medical malpractice
plaintiff file suit not only in the jurisdiction where the treatment
occurred, but also anywhere within the state the physician has
admitting privileges, maintains an office or lives. A report released
by the Pennsylvania Legislative Budget & Finance Committee found
available data inconclusive as to the effect the rule change would
have, though it did note that medical malpractice insurance premi-
ums have been stable since the rule was instituted.

The 2020/2021 report also took issue with Pennsylvania’s con-
tinued reliance on the Frye standard for evaluating expert testimo-
ny. The state is one of only seven still using the standard, which the
ATRA considers weaker than the Daubert standard employed in 40
other states and the District of Columbia. Daubert empowers
judges to serve as gatekeepers who ensure that the theories
offered are reliable and
backed by sound science.
The Supreme Court of
Pennsylvania reestablished
the state’s reliance on Frye
in its October 2019 Walsh v.
BASF Corp. decision.

“It is a judge’s responsi-
bility to ensure unsupported
theories and junk science
aren’t presented in court as generally accepted scientific or technical
principles before a jury,” said Tiger Joyce, ATRA president.
“Unfortunately, Pennsylvania’s Supreme Court allowed just that to
happen and, in doing so, made it even more difficult for judges across
their state to weed out such junk science from their courtrooms.” 

In an end note punctuating its number-one ranking, the ATRA
notes that Pennsylvania Gov. Tom Wolf vetoed legislation in

November 2020 that would have provided COVID-19 liability pro-
tections for hospitals, medical practices and nursing homes.

New York City received the Number Two Judicial Hellhole dis-
tinction this year for, among other things, a concerning rise in

nuclear verdicts in cases ranging from premise
liability to medical malpractice. The ATRA
blames these “tens-of-millions-of-dollars” ver-
dicts on improper tactics by plaintiff attorneys
that “inflame jurors and mislead them to
believe that amounts at these levels are ordi-
nary and acceptable in litigation.” The ATRA
denounces these tactics and verdicts because
they “hardly serve a compensatory purpose,”
but rather punish. 

New York State was also called out for its legislature having
already rolled back some of the COVID-19 liability protections it
passed in March 2020 for nursing homes and hospitals.

“It was disappointing to see New York’s legislature turn its back
on essential healthcare workers during such a critical time,” Joyce
said. “The worry is that by eliminating legal protections, facilities 

5
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ATRF PUBLISHES ANNUAL ‘JUDICIAL HELLHOLE REPORT,’ MEDICAL
PROFESSIONAL LIABILITY AGAIN PLAYS DETERMINING ROLE

‘It is a judge’s responsibility to
ensure unsupported theories and
junk science aren’t presented in

court as generally accepted scientific
or technical principles before a jury.’
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Academic Group has big plans for the
new year. After restructuring its corpo-

rate governance, injecting data-driven tech-
nologies into its underwriting and claims
departments, and shoring up a negative
surplus, the New York-admitted insurer of
medical professional liability is ready to
expand beyond its traditional market of
physician educators in 2021.

Academic Group was founded in 1990 by
a group of New York teaching physicians as a
reciprocal insurance company dedicated to
providing comprehensive medical profes-
sional liability insurance products that meet
the more-complex needs and risks associat-
ed with medical clinical education. It consists
of three independent companies: Academic
Health Professionals Insurance Association,
its admitted carrier; Academic Medical
Professionals Risk Retention Group, a
Vermont-domiciled RRG launched in 2007;
and Academic Solutions, its attorney in fact. 

After underestimating its actual loss
experience for several years, Academic
Group reported a negative surplus of $73
million in 2018, with gross premiums trend-
ing sharply downward. The company’s
strategy committee hired insurance indus-
try consultant Mark Lastner to help craft a
plan for rebalancing its financial condition.
That plan ultimately necessitated an assess-
ment of subscribers to make up for premi-
um shortfalls and ensure the company’s
continued viability. 

“We’re not where we need be yet, but
we’ve filled that deficit hole,” said Lastner,
who was hired as Academic Group’s chief
executive and restructuring officer in
November 2018. “And we’re still on a multi-
year correction plan. We have looked at a
number of various projections — best case
scenarios, worst case scenarios — and they
all see continued improvement in the sur-
plus position of the company. We certainly
see that what we put in place should con-
tinue to deliver better financial results for
the company.”

One of the pieces put in place was a
strategy to leverage technology in
Academic Group’s claims and underwriting
departments. Outsourcing its claims man-
agement in 2020 to ESIS, a subsidiary of
Chubb, the new partnership offers
Academic Group access to Chubb’s robust
data analytics tools, advancing more effi-
cient claim management and informing risk
mitigation strategies.

Academic Group has also placed an
emphasis on data-driven benchmarking in
its underwriting department.

“As a fairly small company, this is some-
thing Academic did not have the money to
invest in,” Lastner said. “We now participate
in the Medical Professional Liability
Association’s Data Sharing Project that
offers us benchmark information. Our part-
nership with Chubb gives us benchmarks
from their 25-plus years handling medical

malpractice claims. So, we’re able to get
these large pieces of data at a very reason-
able cost, and all that plugs right into our
underwriting. It helps us assess risk much
faster and more accurately.”

These structural improvements have set
the stage for Academic Group’s plan to
reach new insureds in 2021. The Academic
Group Board of Governors recently
approved the company marketing to the
broader, non-academic physician malprac-
tice insurance market. 

“We don’t plan to overwhelm the com-
pany with this, but we’ve set aside a portion
of our underwriting capacity for doctors
who are not teaching,” Lastner said. “We’re
not a public company. I think that will be
very attractive to doctors and medical prac-
tices who understand we are only there for
doctors, not shareholders.”

Lastner also points to Academic Group’s
admitted status and how its insureds will
have access to the New York Guaranty
Fund’s $1 million-per-claim excess cover-
age, which competing risk retention groups
are restricted from,  as a significant market-
ing advantage.

“We like to say that you get excess cov-
erage for free, and it’s true. Too many doc-
tors don’t understand the advantage of an
admitted carrier in New York versus an RRG.
We’re going to certainly make that clear.
When you line up coverage — apples to
apples — it’s a huge differentiator.”

ACADEMIC GROUP RESTRUCTURES TO TARGET LARGER PHYSICIAN MARKET

HEALTHCARE CYBERATTACKS PREDICTED TO TRIPLE IN 2021
Black Book Market Research recently sur-

veyed more than 2,876 security profes-
sionals from 733 provider healthcare organ-
izations to identify gaps, vulnerabilities and
deficiencies that persist in keeping hospi-
tals and physicians proverbial sitting ducks
for data breaches and cyberattacks. The sur-
vey results estimates 1,500 healthcare
providers are vulnerable to data breaches of
500 or more patient records, representing a
300% increase over 2020. Other key find-
ings include:

• The healthcare industry is estimated
to spend $134 billion on cybersecurity
between 2021 and 2026. Still, 82% of hospi-
tal system chief information officers (CIOs)
report mitigation investment is often only
made after a breach occurs and without a
full gap assessment of capabilities led by
management outside of the IT department.

• There is a shortage of cybersecurity

professionals. Three quarters of responding
CIOs report experienced cybersecurity pro-
fessionals are less likely to choose a health-
care industry career because, more than in
other industries, they are ultimately held
responsible for a breach and its accompany-
ing financial and reputational impacts
despite having limited decision- or policy-
making authority.

• COVID-19 has greatly increased the
risk of data breaches due to remote work
and cloud-based business operations.
Survey results indicate that 90% of health
system and hospital employees who shifted
to a work-at-home assignment last year due
to the COVID-19 pandemic did not receive
any updated guidelines or training on the
varied risks of patient data being compro-
mised in the new work environment.

• Cybersecurity consulting and advisory
services are in high demand. Sixty-nine per-

cent of respondents said their health sys-
tem’s cybersecurity-consultant budget is
increasing for 2021.

• Healthcare cybersecurity challenges
often find resolution from outsourced serv-
ices. Due to the shortage of healthcare
cybersecurity professionals and a lack of
appropriate technology solutions, cyberse-
curity tasks are outsourced five times more
often than the acquisition of cybersecurity
products and software solutions. 

• Cybersecurity remains underfunded
in healthcare provider organizations.
Extended estimates indicate that $134 bil-
lion will be spent on cybersecurity products
and services by 2026, but 82% of hospital
CIOs with under 150 staffed beds, and 90%
of practice administrators collectively,
report they are nowhere close to spending
an adequate amount on protecting patient
records from a data breach.
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said. “That came in the nick of time.”
While the group’s patient loads have largely bounced back, it still

had to permanently close 3 of 11 clinics.
“We’ve got to keep practice doors open so that we don’t lose

access, especially now that people need it most,” said Ada Stewart,
MD, president of the American Academy of Family Physicians.

Caine, the Minnesota mom, said her own healthcare has suffered
because she also saw providers at the now-closed Sartell clinic. While

searching for new ones, she’s had to seek treatment in urgent care
offices and the emergency room.

“I’m fortunate because I’m able to make it. I’m able to improvise.
But what about the families that don’t have transportation?” she said.
“Older people and the more sickly people really need these services,
and they’ve been stripped away.”

This article was made available by Kaiser Health News, a nonprofit
news service covering health issues. 

THOUSANDS OF DOCTORS’ OFFICES BUCKLE UNDER FINANCIAL STRESS OF COVID
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across the state will be unprepared for future case spikes.”
Minnesota landed at the Number Nine spot on this year’s

Judicial Hellholes report, largely due to its medical liability laws. The
ATRA noted that the state has a four-year statute of limitations, while
most states cap that period at two, and Minnesota still does not have
any cap on noneconomic damages. 

According to the ATRA, the state is still coming to terms with  the
Minnesota Supreme Court’s 2019 decision in Warren v. Dinter, which
determined that a doctor can face a medical liability lawsuit even
when no traditional physician-patient relationship existed. 

Like Pennsylvania, Minnesota is one of the few states that still do
not employ the Daubert standard of
evidence. The Minnesota Supreme
Court recently rejected its own advi-
sory committee’s recommendation
that it amend the state’s rules of evi-
dence to effectively follow Daubert.

The report features a “Watch
List” section that calls attention to
jurisdictions that bear watching
because they may be moving closer
to, or further away from, designation
as a Judicial Hellhole. Maryland appears under this listing due to its
difficult legal climate, which is “affecting access to medical liability
insurance and could prevent important patient care.” Maryland med-
ical liability payouts are currently twice the national average; in
Baltimore County, they are three times larger.

According to the ATRA, the Maryland Legislature “perennially
explores eliminating the contributory negligence rule, decreasing
the standard for punitive damages, and raising or eliminating the
statutory limit on noneconomic damages in personal injury, medical
liability and wrongful death cases.” Members of the legislature have
also tried to weaken the rule mandating expert witnesses in medical
malpractice trials practice in the same specialty as the defendant as
well as rules regarding how much time an expert witness can devote
to testimony. 

To highlight the state’s deteriorating medical liability climate, the
ATRA points to an Eighth Judicial Circuit associate judge upholding a
record-setting $205 million birth injury verdict against Johns
Hopkins after decreasing it from $229 million due to Maryland’s
statutory limit on noneconomic damages. According to the ATRA,
the verdict is twice the amount of the next largest in U.S. history. At
least four reinsurers have pulled out of the Maryland market in
response, and Johns Hopkins has said doctors may refuse to care for
obstetric patients if the verdict is upheld on further appeal. 

Jurisdictions are generally placed on the “Dishonorable
Mentions” list of Judicial Hellholes for singularly unsound court
decisions, abusive practices, oppressive legislation or other actions
that erode the fairness of a state’s civil justice system and aren’t
detailed in other sections of the report. The Idaho Supreme Court
earned this citation due to a late-2019 ruling that permits plaintiff
attorneys to introduce “inflated bills for medical treatment that no
one paid and assert creative theories of liability against healthcare
providers.”

The ruling came in the context of a medical malpractice case in
which the plaintiff alleged they developed a bacterial infection fol-
lowing hip replacement surgery. The trial court ruled that the jury

should determine damages for med-
ical expenses based on the amount
the healthcare providers accepted as
payment for treatment. The Idaho
Supreme Court reversed the trial
court’s determination, ruling that the
jury should consider only the
amounts originally invoiced by the
providers, but that a judge can
reduce the award to deduct amounts
not paid after the jury’s verdict is ren-

dered. The ATRA explains the problem with this approach: a jury may
be influenced by costs of medical expenses that do not reflect reali-
ty to award higher noneconomic or other damages. 

The Idaho Supreme Court also ruled in the case that medical lia-
bility plaintiffs are not limited to bringing lawsuits under Idaho’s
Medical Malpractice Act, but can assert a variety of common law
actions. The plaintiff included claims for intentional infliction of
emotional distress, negligent infliction of emotional distress, gross
negligence, recklessness, and willful and wanton conduct. The
lower court dismissed these claims, finding them subsumed by the
Idaho Medical Malpractice Act, but the high court reinstated them.
According to the ATRA, the court found “plaintiffs’ lawyers cannot
use other causes of action to circumvent the proof requirements of
the Medical Malpractice Act, though it left the door open to law-
suits against healthcare providers where these evidentiary require-
ments may not apply.”

TheOregon Supreme Court received a “Dishonorable Mention”
for invalidating its state’s noneconomic damage cap for personal
injury cases in Busch v. McInnis Waste Systems. In the July 2020 deci-
sion, the high court ruled that the statutory limit violated a citizen’s
right to remedy, reversing its view from just four years earlier in a sim-
ilar product liability case where it found difficulty seeing “how the
jury trial right renders a damages cap unconstitutional.”

→ CONTINUED FROM PAGE 5

MALPRACTICE CLIMATE PLAYS DETERMINING ROLE IN JUDICIAL HELLHOLE REPORT

The Minnesota Supreme Court 
recently rejected its own advisory

committee’s recommendation that it
amend the state’s rules of evidence

to effectively follow Daubert.



by Laura Unger

Cormay Caine misses a full day of work
and drives more than 130 miles round

trip to take five of her children to their pedi-
atrician. The Sartell, Minn., clinic where their
doctor used to work closed in August.

Caine is one of several parents who fol-
lowed Heather Decker, MD, to her new loca-
tion on the outskirts of Minneapolis, an
hour and a half away. Many couldn’t get
appointments for months with swamped
nearby doctors.

“I was kind of devastated that she was
leaving because I don’t like switching
providers, and my kids were used to her.
She’s just an awesome doctor,” said Caine, a
postal worker who recently piled the kids
into her car for back-to-back appoint-
ments. “I just wish she didn’t have to go
that far away.”

So does Decker, who had hoped to set-
tle in the Sartell area. She recently bought
her four-bedroom “dream home” there.

The HealthPartners Central Minnesota
Clinic where Decker worked is part of a
wave of COVID-related closures starting to
wash across America, reducing access to
care in areas already short on primary care
doctors.

Although no one tracks medical clo-
sures, recent research suggests they num-
ber in the thousands. A survey by the
Physicians Foundation estimated that 8% of
all physician practices nationally — around
16,000 — have closed under the stress of
the pandemic. That survey didn’t break
them down by type, but another, from the
Virginia-based Larry A. Green Center and
the Primary Care Collaborative, found in late
September that 7% of primary care prac-
tices were unsure they could stay open past
December without financial assistance.

And many more teeter on the econom-
ic brink, experts say.

“The last few years have been difficult
for primary care practices, especially inde-
pendent ones,” said Karen Joynt Maddox,
MD, co-director of the Center for Health
Economics & Policy at Washington

University in St. Louis. “Putting on top of
that COVID, that’s in many cases the prover-
bial straw. These practices are not operating
with huge margins. They’re just getting by.”

When offices close, experts said, the
biggest losers are patients, who may skip
preventive care or regular appointments
that help keep chronic diseases such as dia-
betes under control.

“This is especially poignant in the rural
areas. There aren’t any good choices. What
happens is people end up getting care in
the emergency room,” said Michael LeFevre,
MD, head of the family and community
medicine department at the University of
Missouri and a practicing physician in
Columbia. “If anything, what this pandemic
has done is put a big spotlight on what was
already a big crack in our healthcare system.”

Federal data shows that 82 million
Americans live in primary care “health pro-
fessional shortage areas,” and the nation
needed more than 15,000 more primary
care practitioners even before the pandem-
ic began.

Once the coronavirus struck, some prac-
tices buckled when patients stayed away in
droves for fear of catching it, said Gary Price,
MD, president of the Physicians Foundation,
a nonprofit grant-making and research
organization. Its survey, based on 3,513
responses from emails to half a million doc-
tors, found that 4 in 10 practices saw patient
volumes drop by more than a quarter.

On the West Coast, a survey released in
October by the California Medical
Association found that one-quarter of prac-
tices in that state saw revenues drop by at
least half. One respondent wrote, “We are
closing next month.”

Decker’s experience at HealthPartners is
typical. Before the pandemic, she saw about
18 patients a day. That quickly dropped to
six or eight, “if that,” she said. “There were no
well checks, which is the bread-and-butter
of pediatrics.”

In an emailed statement, officials at
HealthPartners, which has more than 50 pri-
mary care clinics around the Twin Cities and

western Wisconsin, said closing the one in
Sartell “was not an easy decision,” but the
pandemic caused an immediate, significant
drop in revenue. While continuing to pro-
vide dental care in Sartell, northwest of
Minneapolis, the company encouraged
employees to apply for open positions else-
where in the organization. Decker got one
of them. Officials also posted online infor-
mation for patients about where more than
20 clinicians were moving.

The pandemic’s financial ripples rocked
practices of all sizes, said LeFevre, the
Missouri doctor. Before the pandemic, he
said, the 10 clinics in his group saw a total of
3,500 patients a week. COVID-19 temporar-
ily cut that number in half.

“We had fiscal reserves to weather the
storm. Small practices don’t often have that.
But it’s not like we went unscathed,” he said.
“All staff had a one-week furlough without
pay. All providers took a 10% pay cut for
three months.”

Federal figures show pediatricians earn
an average of $184,400 a year, and doctors
of general internal medicine $201,400, mak-
ing primary care doctors among the lowest-
paid physicians.

As revenues dropped in medical prac-
tices, overhead costs stayed the same. And
practices faced new costs such as personal
protective equipment, which grew more
expensive as demand exceeded supply,
especially for small practices without the
bulk buying power of large ones.

Doctors also lost money in other ways,
said Rebecca Etz, co-director of the Green
Center research group. For example, she
said, pediatricians paid for vaccines up front,
“then when no one came in, they expired.”

Some doctors took out loans or applied
for Provider Relief Fund money under the
federal CARES Act. Joseph Provenzano, MD,
who practices in Modesto, Calif., said his
group of more than 300 physicians
received $8.7 million in relief in the early
days of the pandemic.

“We were about ready to go under,” he 
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