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Workplace Health

Workplace mental health in the gig economy
By Julie Holden

(November 15, 2018, 12:00 PM EST) -- The global employment landscape
is evolving and becoming increasingly precarious for many people who
find themselves in non-standard work arrangements.

  
Days of working for an organization and getting the proverbial gold watch
upon retirement are going by the wayside. Enter the gig economy, an
environment in which non-standard work arrangements are common and
organizations contract with independent contractors for short-term
engagements.

  
This trend is on the rise. Statistics Canada reported that 2.18 million
Canadians were categorized as temporary workers in September, 2017,
and it isn’t slowing down. Millennials, some of whom cannot find full-time
employment in their desired field, often work at two or more part-time

jobs. Older workers, who seek more autonomy and greater work-life balance or who need to top up
retirement funds, take on part-time assignments.

  
Due to the popularity of these non-standard employment arrangements, gig — or sharing
economy workers — are at an increased risk because of lower wages, lack of workplace benefits,
little or no training and under-employment, not to mention shorter and unstable job tenures. All
 these things can impact health negatively — especially mental health.

  
A Ryerson University report called The Sharing Economy And The Future Of Work  from October,
2016 said: “Workers in precarious employment are more likely [than those in secure employment] to
report their general health is [not] good… are almost twice as likely to report poorer mental health …
are almost 55 per cent more likely to report they are often depressed as a result of work.”

  
A September, 2018 report called The Generation Effect Millennials, employment precarity and the
21st century workplace by McMaster University echoes similar results. It said: “Mental health … is
The Generation Effect’s ‘flagship’ finding. Many millennials report poor mental health, and, for many,
this is associated with the insecurity of their employment.”

  
Employers who hire independent contractors in this new work economy may wonder what their
obligations are concerning the health and mental health of such workers.

  
Courts and legislators in Canada are starting to wrestle with these issues, but legislation to protect
those workers still does not exist.

  
Under existing Canada Labour Code definitions, a “dependent contractor” refers to an economic
relationship in which, among other things, the contractor depends mainly or entirely on a single
employer or client. However, this isn’t the case for most members of the gig economy who are
 “independent contractors” and get left out in the cold with employee benefits, including programs to
support mental health. Questions arise regarding these definitions.

  
In a class action lawsuit, a Toronto Uber driver argued that Uber drivers are employees entitled to
protection under the Employment Standards Act, and not independent contractors, as the company
claims. In Heller v. Uber Technologies Inc. [2018] O.J. No.502, plaintiff David Heller sought $400
million in damages for the class, representing about 20,000 Uber drivers in Ontario, as well as a
declaration that Uber had violated the Employment Standards Act by failing to pay benefits to the
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class members.
  

In a recent decision (Jan.30, 2018), the Ontario Superior Court quashed the class action as the
plaintiff had entered into a service agreement, which included an arbitration clause, with Uber when
he started driving for the company. The clause held that any disputes or conflicts would be resolved
by arbitration in the Netherlands, where a significant Uber division is located. The Ontario Superior
Court decision is now under appeal.

  
Canada’s federal Labour Minister Patty Hajdu has said legislation will soon be introduced to update
the decades-old federal labour standards that haven't been revamped substantively since they were
written. Standards enshrined in the Canada Labour Code were drafted in the 1960s  when the
average worker had a full-time, permanent job with lots of benefits. But the Code is feeling the strain
under a shifting labour force; since the 1970s non-standard work — usually part-time, temporary, or
contract work — has greatly increased.

  
Until legislation is revised, employers looking to offer assistance to members of this sharing economy
may include them in workplace initiatives that promote good mental health. For example, your
organization could hold a mental health fair for employees and open it up for independent
contractors.

  
Likewise, if contractors will be interacting with members of your organization in their work, you could
provide them with policies relating to mental health. That might be something like your
organization’s policy about workplace harassment; ask them to read it and have them sign off. Also,
you could provide contractors with training on systems, tools or resources they need for their work.
This will help reduce their stress levels.

  
Bottom line? Until our labour laws are improved to reflect the current workforce reality, members of
the gig economy are at risk and should make their own mental health a priority.

  
Julie Holden is a consultant and executive vice-president at MHIB Global Inc.
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Interested in writing for us? To learn more about how you can add your voice to The Lawyer’s
Daily, contact Analysis Editor Peter Carter at peter.carter@lexisnexis.ca or call 647-776-6740.
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