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1 OVERVIEW 
 

When asked to present this paper in relation to protecting farm wealth, 

state taxes were the obvious first port of call as they degrade and 

diminish wealth. However, taking the long term view of “the future” it 

struck me that they are more like leeches feeding off our farms rather 

than the destruction that can come from divorce, Litigation, Death and 

Family Provision claims. 

 

So for the sake of a more holistic presentation I have included these 

other predators. I intend to spend more time on them not only 

because of their greater destructive effect on wealth, but also because 

they are actually easier to avoid and mitigate, with proper planning, 

than those taxes. 

 
2. STATE TAXES 

 

2.1 The List 

The main state taxes are; 

 Payroll Tax 

 Land Tax 

 Motor Tax 

 Gambling Tax 

 Transfer Tax (Duty) 

Payroll tax has little effect on most farming enterprises given that the 

threshold for its imposition is $1.01m; Land tax likewise has little 

effect as primary production land is exempt. Motor tax is similarly 

lightweight in it‟s effect, and although primary production is often 

regarded as “a bit of a gamble” (!), thankfully, Gambling Tax does not 

apply to primary production. Duty however, can have a stifling effect 
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on the acquisition of property for farming, and on farm succession 

planning. 

 

What is Duty? 

 

Duty (previously known as “stamp duty”) is a form of taxation charged 

by the State Government, under the Duties Act 2001 when someone 

acquires an interest in property, usually by buying a property. 

 

The type of property and the way it is acquired can impact the way 

that duty is assessed. Duty must normally be paid by the 

purchaser/transferee within three months of the transfer of the 

property. I am not going to deliver a treatise on the minutiae of every 

aspect of the law relating to the imposition of duties. You‟ll find the Act 

at www.thelaw.tas.gov.au; you‟ll find rulings and guidelines at 

www.sro.tas.gov.au. I acknowledge the research of my partner Fenton 

Jones who has provided the technical background for this section of 

the paper. 

 

I intend merely to give an overview and to point out some 

opportunities for planning or avoidance. As to those I may dwell a little 

on the law to give the background rationale for existence of the 

planning opportunity. 

 

2.2 State Taxes - Taxable Transfers 

 

These are: 

 land in Tasmania  

 land use entitlements  

 options to purchase land  

http://www.thelaw.tas.gov.au/
http://www.sro.tas.gov.au/
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 mineral tenements within the meaning of the Mineral Resources 

Development Act 1995.  

 fixtures to land or a mineral tenement partnership interests 

 goods (eg plant and equipment) other than those listed in 

section 9(1)(j) of the Duties Act, when they form part of an 

arrangement that includes a dutiable transaction over other 

dutiable property.  

 site goodwill to the extent that the value of the land (that is, 

the real property) includes a site goodwill component.  

 Transactions involving any of the other items of dutiable 

property listed in section 9 of the Duties Act that have not been 

separately identified in this guideline will continue to be 

charged with duty.  

 

2.3 State Taxes – Non Dutiable Transfers 

 

These include: 

 

 commercial goodwill (goodwill associated with the business 

name or the products sold by the business)  

 personal goodwill (goodwill generated by the reputation and 

skills of the proprietor)  

 intellectual property  

 Australian Government statutory licences or permissions  

 Tasmanian statutory licences or permissions  

 Goods where they do not form part of an arrangement that 

includes a dutiable transaction over any dutiable property  
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2.4 State Taxes -  Important Exemptions 

 

Water Licences 

Duty is not payable on transactions comprising only: 

 Australian Government statutory licences or permissions; 

and  

 Tasmanian statutory licences or permissions. 

 

When a transaction includes a combination of items, those subject to 

duty and those not, calculation of duty will exclude non-dutiable items.  

 

The Tasmanian Department of Primary Industries, Parks, Water and 

Environment advises that many water licence transfers are made as 

part of property sales. There is no stamp duty payable on water 

licence transfers.   

 

Where land is transferred with a water licence (the whole or part of a 

water allocation) the consideration expressed for the land must 

represent the value of the land.  There will be stamp duty payable in 

relation to the transfer of the land but not the water licence.  

Therefore it is necessary to allocate a value to the water licence. 

 

Parties need to be aware of the circumstances in which they may 

realistically maximise the value of the licence and minimise the value 

of the land, on the basis that the Water Licence is exempt from duty 

and the land is subject to duty. 

 

State Revenue will look at the valuation of the land for the purpose of 

assessing duty.  If this is more than the value expressed in the 
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Contract then this may have the effect of increasing the amount of 

stamp duty which is payable on the transaction on the basis that the 

duty be paid on the Government valuation whereas the parties may 

have anticipated the duty be paid on the value expressed in the 

Contract. 

 

In essence, the higher the value of the licence and the lower the value 

of the land and the less duty there will be payable.  

 

Goodwill and “Non-Real” Business Assets 

 

Duty on goodwill and other „non-real business assets‟ was abolished on 

1 July 2008. Abolition of this duty has not changed the way that duty    

is applied to real property. 

 

When a transaction includes a combination of items, those subject to 

duty and those not, calculation of duty will exclude non-dutiable items.  

 

Unfortunately, plant and equipment sold with farming land will not be 

exempt, this is because Section 9 (1) (j) of the Duties Act states that 

when they form part of an arrangement that includes a dutiable 

transaction of other dutiable property (e.g. the sale or lease of land)  

then duty is payable on the  value of the plant and equipment.  If  

plant and equipment is sold without other dutiable property then plant 

and equipment is exempt from stamp duty. 
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Multiple property purchases (aggregation) 

 

Section 22 (1) of the Duties Act, 2001 deals with the situation where 

there is more than one Contract arising from essentially one 

transaction.  This is commonly done as a stamp duty avoidance 

scheme.  However where there are several instruments which together 

arise from a single transaction the Commissioner can assess all of the 

Contracts for stamp duty as if it were one transaction.  This has the 

effect of increasing the amount of duty that may otherwise be payable 

if they were separately assessed. 

 

The only way to avoid this is to progress slowly with the acquisition of 

adjoining land or land to be added to the farm, by making separate 

and distinct transactions.  

 

Family Farm Transfers 

 

Section 225 and 226 of the Duties Act, 2001 deal with family farm 

transfers. 

The family farm exemption was introduced to assist younger family 

members to take up ownership of family farms and, as a consequence, 

to encourage the use of more efficient and innovative farming 

methods. The exemption is, however, not limited to transfers to 

descendants and may apply to transfers to other relatives of the 

transferor.  

Normally, duty is payable on transactions resulting in the transfer or 

conveyance of real property from one party to another. The family 

farm exemption provides exemption from duty on transactions which 

effect the transfer of “real property used in the business of primary 
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production” (or duty on share transfers in a company that owns 

farming property, to the extent of the value of the property) from:  

 

(a) a natural person to a relative of the person or to a trustee of 

a trust in which all the beneficiaries are individually named and 

are relatives of the person at the time of the transfer and may 

not be varied other than by the addition of a relative 

individually named in any deed of variation; or  

 

(b) a company to a trustee of a trust in which all the beneficiaries 

are individually named and are relatives of all the 

shareholders of the company at the time of the transfer and 

may not be varied other than by the addition of a relative 

individually named in a deed of variation; or  

 

(c) a company to a natural person and all the shareholders of the 

company are relatives of the person; or  

 

(d) a trustee of a trust to a person who is a relative of all those 

named beneficiaries of the trust who are natural persons; or  

 

(e) a trustee of a trust to a trustee of another trust of which all 

the beneficiaries are individually named and relatives at the 

time of the transfer of all those beneficiaries of the first-

mentioned trust who are natural persons and of which the 

named beneficiaries may not be varied other than by the 

addition of a relative individually named in a deed of 

variation.  
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There are a number of conditions that must be satisfied before the 

exemption can apply. 

 

Commencement date of exemption  

The exemption applies to transactions effected on or after 1 July 2001.  

 

The exemption extends to chattel items (eg. plant and equipment) 

used solely or principally in connection with the business of primary 

production conducted on the farming property.  

 

In order to be eligible for the exemption, the transfer of farming 

property or the transfer of shares must satisfy the following 

conditions:  

Condition 1 - Transaction is not part of a scheme to evade duty  

The first condition to be satisfied for the exemption to apply is that the 

transaction must not be part of an arrangement or a scheme devised 

for the purpose of evading the payment of duty by taking advantage of 

the benefit of this exemption.  

The exemption is designed to facilitate the continued operation of the 

family farm by providing relief from duty on the transfer of the 

property to a relative of the owner.  

Condition 2 - Continued operation of the property as a family 

farm  

Before the exemption is granted the Commissioner must be satisfied 

that the property has been used for primary production and there is 

a bona fide intention for the property to continue to be used for 

primary production following the transfer. From 2 May 2008, the 

land must also qualify for the land tax primary production land 

classification under section 7 of the Land Tax Act 2000.  

Condition 3 - Beneficiaries must qualify as relatives  
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The third condition relates to those situations where either (or both) 

the transferee and the transferor are acting in a trustee capacity. A 

distinction is drawn between the eligibility of transferor trusts and 

transferee trusts.  

The exemption will not apply where the transferor(s) is also 

included as a beneficiary of a transferee trust as the transfer 

must be between the transferor(s) and a relative of the 

transferor(s), ie a person cannot be a relative of him/herself.  

 

Types of trust which satisfy the exemption  

 

The requirements imposed by Condition 3 mean that a transfer 

to a trust, which includes a beneficiary who is not a relative, 

will be liable to duty in the usual manner. This will most likely 

exclude the use of the common form discretionary trust deed.  

The construction of the trust must be such that it does not give the 

trustee the power to include as beneficiaries any persons who would 

not be entitled to benefit from the exemption as transferees. 

Accordingly, if the trust deed permits variation so that beneficiaries, 

other than relatives, may be added at a later date, the exemption will 

not apply.  

For the exemption to apply in relation to the transaction that 

effects a transfer of property to a discretionary trust, all the 

beneficiaries of the trust must be individually specified by 

name in the trust deed.  

Where the trust deed provides for the distribution of capital or income 

of the trust to persons other than relatives of the transferor the 

conveyance will not be entitled to the benefit of the exemption.  

Exemptions relating to the transfer of shares in a farming 

company  
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Where the transaction is subject to the “land rich” provisions under 

Chapter 3 of the Act, the duty payable will be reduced by the amount 

of duty attributable to the transfer of the farming property.  

How to Claim the Exemption  

Applicants will need to provide sufficient information to enable the 

Commissioner to be satisfied that all the pre-requisite conditions 

applying to the transfer of the farming property have been met.  

 

Definition and explanation of Key Terms  

The following descriptions define terms used in the legislation and 

explain the context in which the terms are used 

 

A caring partner means a partner in a caring relationship which is the 

subject of a deed of relationship registered under Part 2 of the 

Relationships Act 2003.  

Farming company means a company:  

 

a) the shares of which are not quoted on a stock exchange; and  

 

b) which has assets including farming property.  

 

Farming property means:  

 

(a) land used solely or principally in the business of primary 

production; or  

 

(b) personal property used solely or principally in connection with 

the business of primary production.  

 

Primary production means production from:  
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(a) the cultivation of land for the purpose of selling the produce 

of the cultivation; or  

 

(b) the maintenance of animals for the purpose of selling them or 

their natural increase or bodily produce; or  

 

(c) the keeping of bees for the purpose of selling their honey; or  

 

(d) the production from a nursery; or  

 

(e) the propagation for sale of mushrooms or flowers; or  

 

(f) an undertaking relating to planting or tending trees with a 

view to selling the trees or timber obtained from those trees; 

or  

 

(g) the breeding of horses.  

 

A relative in relation to a person who wishes to transfer a family farm 

means:  

 

(a) a lineal descendant of the person,  

 

(b) an adopted, natural child or step-child of the person; or,  

 

(c) a lineal ancestor of the person, or,  

 

(d) a brother, sister, nephew, niece, aunt or uncle of the person; 

or  
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(e) the spouse or caring partner of the person or of a person 

referred to in paragraph (a), (b), (c) or (d).  

 

A spouse includes the person who is in a significant relationship within 

the meaning of the Relationships Act 2003.  

 

Land Rich Corporations 

Chapter 3, Part 2 of the Duties Act 2001 imposes duty on acquisitions 

of certain interests in Land Rich Corporations. 

 

Land Rich Corporations as defined as private companies or private 

unit trust schemes that have: 

 land holdings in Tasmania with an unencumbered value of $500,000 

or more; and  

 land holdings in all places, whether within or outside Australia, 

comprising 60% or more of the unencumbered value of all its 

property. 

 

Unless an exemption applies, persons acquiring a majority interest in 

a land rich corporation (an interest of 50% or more whether in one 

transaction or over a series of transactions) are required to: 

 lodge an Acquisition of Interest in a Land Rich Corporation 

statement, and  

 pay duty calculated by reference to the unencumbered value of 

the land holdings of the corporation. 

 
 
 
 

http://www.thelaw.tas.gov.au/tocview/index.w3p;cond=;doc_id=15%2B%2B2001%2BHC3%40HP2%40EN%2B20120221000000;histon=;prompt=;rec=89;term=
http://www.sro.tas.gov.au/domino/dtf/SROWebsite.nsf/v-all/BF5B82838E03197ACA25759D00826A9B/$File/DUT_0252.pdf
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3. DIVORCE 

 

3.1 Overview 

 

While taxes can chip and whittle away at farm wealth, divorce can 

blow the family farm apart. When I say „divorce‟ of course I am 

referring to an irretrievable breakdown of marriage or the ending of a 

de facto relationship. De Facto relationships used to be dealt with 

under, firstly, the De Facto Relationships Act of Tasmania 1998, and 

then the Relationships Act 2004 but since 1st March 2009 they have 

been dealt with in the Family Law Act. 

 

There are slightly different terms for the ending of a marriage and the 

ending of a de facto relationship. De Facto relationship is defined in a 

very open ended way in Section 4AA of the Family Law Act 1975 and 

the court‟s jurisdiction to intervene and make an Order for adjustment 

of property is slightly different, but for our purposes it is sufficient to 

understand that if either of them breaks down the Family Court and 

the Federal Magistrates Court („the Family Courts”) are vested with 

jurisdiction to completely change ownership of property. 

 

Consistently with the treatment of both types of relationships now, 

whenever I speak of „spouses‟ or „parties‟ I am referring to the parties 

to a relationship over which the Family Courts have jurisdiction, 

whether de jure (“in law”) or de facto (“in fact”). Interestingly, the 

Family Courts have jurisdiction over same sex relationships already. 

 

Urban Myths 

There are a lot of urban myths that circulate in relation to what 

outcomes the Family Courts will order. One of these is that property 
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will be evenly divided between the parties. That is a total fallacy. What 

we have is the antithesis of such a rigid regime. Ours was designed to 

be flexible enough to deal with the circumstances of the wide variety 

of relationships that can occur in our society. The fixed property 

regime is exemplified by the “community property” law in some of the 

United States. There, if a young lady is married to a wealthy oil man 

worth say a billion dollars, even if they divorce after 6 months she may 

receive one half of that wealth. Nothing can be further from the truth 

here. 

 

Just and Equitable 

Section 79 of the Family Law Act 1975 (“FLA”) prescribes that the 

Court is to make such order as is “just and equitable” in all the 

circumstances. The provision in relation to de facto relationships is in 

the same terms and is Section 90SM. Then the legislation gives a 

smorgasbord of relevant factors that need to be taken into account as 

relevant. Each case is supposed to be decided on it‟s own unique facts. 

The High Court has held that the Court cannot even use equality of 

division as a starting point (Mallet (1984) FLC 91.507)   

 

This confers an incredibly wide discretion on the Family Law Courts to 

decide what is a “fair thing” according to the circumstances of each 

relationship. While the discretion is supposed to be untrammelled, 

there are numerous decisions of the Full Court of the Family Court 

which give “guide lines” as to “how” the discretion is to be exercised, 

and the reality is that if these are departed from there is a substantial 

risk of a decision being upset on appeal. 

 

At base, however, there is a “gut feeling” as to what is fair in the 

circumstances which is normally justified ex post facto by a sometimes 
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tortured process of ratiocination. In Farmer v Bramley (2000) FLC 93-

060 Finn J said at page 49; 

“It has to be said, that it is not generally possible in the exercise 

of the discretion under Section 79 to say or to ascertain why a 

particular award is ultimately arrived at. Given that awards 

under Section 79 are virtually never calculated with 

mathematical precision, no amount of emuneration of, or indeed 

of valuation of, contributions, or of the Section  75 (2) matters 

or indeed any of the matters listed in Section 79 (4), can ever 

explain exactly why a particular figure, or more usually a 

percentage, is eventually arrived at (other than that it is within 

the recognised „range‟) … absent a strict mathematical approach, 

the reasons for judgement requirement ultimately becomes 

impossible of total fulfilment in the jurisdiction under Section 

79”. 

 

Because it is a discretionary decision, numerous decisions at common 

law have prescribed that only rarely will an Appeal Court intervene. It 

is not enough that the decision is not one that the Appeal Court Judges 

would have come to themselves. It must “so wrong that no reasonable 

Judge, properly applying the law, could have possibly come to that 

decision” (House v The King (1936) 55 CLR 499; De Winter (1979) FLC 

90-605; Gronow (1979) FLC 90 – 716; CDJ v VAJ (1998) FLC 92-828. 

 

So to a large extent Trial Judges call the shots as to outcomes within 

the wide ambit of the discretion. Furthermore, something like 95% of 

cases settle without going to a Court hearing because people are 

content to get reasonably close to what they think is a fair outcome 

rather than going through the expense, delay, emotional stress and 

risk of the lottery that is litigation.  
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3.2 The Four Step Approach 

 

Ascertaining the Pool 

In general terms this is the first step mandated by numerous Full 

Court Decisions as the orthodox approach eg. Pastrikos (1980) FLC 90-

897) Hickey (2003) FLC 93-143; Ferraro (1993) FLC 92.335. At base 

this means all assets and liabilities (including superannuation which is 

deemed to be property), however and whensoever acquired, including 

gifts and inheritances. However, this base line can be substantially 

modified by the inclusion of some things not normally regarded as 

property. 

 

For instance, an interest in a discretionary trust (as distinct from a 

fixed trust) can be taken into account at full value if a party has 

effective control over the trust, whether because the party is an 

Appointer with the power to change the trustee, the trust is a “mere 

sham” or is the “alter ego” of the party or for any number of reasons, 

whatever their labels, which mean that effective control lies with that 

party. Normally of course, an interest in a discretionary trust would 

only be a financial resource, but the Court has the power to regard it 

either as an asset, or take it into account as a resource, depending 

upon the evidence.  

 

In addition, property that has been given away or sold to third parties 

(irrespective of intention to deprive the other party of it) can be 

clawed back. Additionally, in some circumstances there can be “add 

backs” of monies expended by one party where what has been 

obtained is solely for that parties‟ benefit so that the costs should be 
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fairly put back in the pool. Alternatively where a party has wasted an 

asset or squandered funds, the amount of these may be added back. 

 

At the end of the day, there is a net asset pool (possibly artificial) for 

the Court to work from. 

 

Contributions to Property 

These must be contributions to the “acquisition, conservation or 

improvement” of property. They can be broken up into financial 

contributions and non financial contributions. As to each, they may be 

direct or indirect. 

 

Direct Financial Contributions 

Direct financial contributions to a property may include payment of the 

purchase price, payment for repairs and payments for improvements 

and renovations. 

 

Indirect financial contributions 

Indirect financial contributions may include rates on the property or 

land tax, payment of living expenses, payment of other indirect 

outgoings of the relationship such as taxes or for holidays etc which do 

not directly influence acquisition, conservation or improvement, but 

enable other funds to be directed to those ends. 

 

Direct Non Financial Contributions 

Examples of direct non financial contributions to property include work 

and labour done on a property, such as building, repairing, renovating 

and so on. 

 

Indirect Non-Financial Contributions 
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Indirect non-financial contributions include remoter things that still 

have links to property such as providing meals to shearers, dagging 

sheep, pick up and delivery of stock to be run on the farm and so on. 

These „links‟ do not have to be established in some tangibly 

demonstrative manner, but need only be in relation to property 

(Napthali (1989) FLC 92-021; Dawes (1990) FLC 92-108; Harris 

(1991) FLC 92-254; Ferraro (1993) FLC 92-335; Whiteley (1992) FLC 

92-304). 

 

3.3 Contributions to the Welfare of the Family 

 

Home making contributions  

This paragraph of Section 79 (2) was specifically enacted to 

encompass the work done by a party within a relationship in the home 

such as cooking, cleaning, ironing, dusting, vacuuming, and all the 

other myriad of household tasks, together with the provision of 

emotional and sexual companionship. Under the previous legislation 

there was no scope for giving full recognition to this type of 

contribution. Of course, there is no injunction as to exactly what 

weight to put on these sorts of contributions. 

 

Pervasiveness and Penetration 

The pervasiveness of contributions to the welfare of the family must 

not be underestimated. In circumstances where both parties started 

with nothing, one party works hard within the home and the other in 

paid employment so they can afford to buy a farm and thereafter both 

parties continued in the same roles as homemaker on the one hand 

and breadwinner on the other, if it is a long marriage (10 years +) the 

likelihood is they would each share equally in the value of the farm.  
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Even if the homemaker never brought a cent into the marriage over 

that period of time, if he or she has carried out that role, their 

contribution will be given as much weight as the direct and indirect 

financial and non financial contributions of the other party on the farm. 

Furthermore, if there are assets other than the farm purchased in joint 

names, such as gifts or inheritances from other family members, the 

home making contribution will penetrate through to those assets as 

well. At the time of acquisition it may be nil, but over time it will grow 

and in a long marriage may equal the contribution of the other party.  

 

No Time Frame 

The words in the legislation “contribution …. to the welfare of the 

family” are not restricted as to time. In W v W (1997) FLC 92-723 my 

client had a child by the husband after a brief liaison not involving co-

habitation. Seven years later they married. She cared for the child for 

that period. The trial judge held that those contributions prior to co-

habitation were not relevant contributions. I successfully appealed that 

to the Full Court which held that his Honour erred in reading an 

unwarranted limitation into the Legislation and the meaning of the 

words. A further adjustment of 10% (or $49,514) was added to her 

award. 

 

Initial Contributions – Short Relationships  

This homemaker contribution does not rise like a phoenix at the 

beginning of the relationship, but is earned over a period of time. It is 

often the case that there is a substantial initial contribution, perhaps 

by way of inheritance of a farming property. At that moment and for a 

year or two there after, the party who inherited the farm is likely to 

get 100% of that asset. The rule of thumb is very crudely put as 

“money in, money out” for a couple of years after commencement. 
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However, this period does not last very long, and after about three to 

five years the homemaker/welfare contribution starts to bite. Below is 

a table of some cases where after short relationships, with no children 

(a complicating factor) even though the whole of the assets of the 

parties were contributed by one party, the other party has achieved a 

not insubstantial percentage of the wealth of the parties. If there is 

considerable wealth, such as in Figgins (above), even 5% may amount 

to a considerable sum. 

 

Case S.79 S.75 Total 
 

Begum & Loft 20% 0% 20% 
 

Shewring & Shewring 9% 0% 9% 
    

D & D 7.5% 7.5% 15% 
  

Kennon v Kennon 4% 3% 7% 
 

GBT & BJT 7.5% 2% 10% 

  
Figgins v Figgins 10% 0% 10% 

 
Brandow v Brandow  10% 5% 15% 

   
Goodwin v Goodwin Alpe  10% 0% 10% 

 
Douglas v Douglas  11.22% 0% 11.22% 

  

While it is an over simplistic way of analysing the cases (we could discuss and 

debate the similarities and differences for hours) analogously to a schedule of 

comparable sales in a valuation opinion, one can at least mathematically 

derive an average of 11.91%.  

 

Considering that the whole asset pool and not just the farm is in the equation 

if one takes an “average” farming case of say $2 million, that is an amount of 
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$238,266.00. The significance is not just in the amount, which some may find 

startling after just a few years of companionship, but in the necessity to 

come up with it in cash. At 5 years cohabitation, on a pool of $2 million, that 

amounts to $47,653.00 per annum which some may find a surprising amount 

for housekeeping, emotional and sexual companionship. 

 

But the clear and present danger is the necessity to pay out the spouse, 

which may involve sale of a part of a farm that is already bordering on being 

viable. I will discuss this below. 

 

“Erosion” Principle 

Through a series of hard fought cases over the years, the Family Law Courts 

have arrived at a point where significance of an initial contribution or an 

inter-relationship gift or inheritance is eroded over time. The intellectual 

justification given for this is that the initial contribution is offset as the 

homemaker/welfare contribution of the other party builds up over the years.  

 

So it may turn out that in a long marriage of, say, 18 years where one party 

has been a full time homemaker and reared two children, the initial 

contribution of an inherited farm may be completely offset by 

homemaker/welfare contributions so that the result is that the farm is to be 

divided equally between them. This is commonly known as the “erosion” 

principle and while it might not yet be fully evolved (I currently have an 

appeal to the Full Court where a Federal Magistrate only allowed 12.5% 

because of an initial contribution of Tatts Lotto winnings in a marriage of 19 

years) the general thrust of the argument is normally irresistible. 

In Pierce (1998) 24 Fam LR 377 The Full Court said; 

“in our opinion it is so much a matter of erosion of contribution but a 

question of what weight is to be attached, in all the circumstances to the 

initial contribution. It is necessary to weigh the initial contributions by a 
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party with all other relevant contributions of both the husband and the 

wife. In considering the weight to be attached to the initial contribution, 

in this case of the husband, regard must be had to the use made by the 

parties of that contribution … “ 

 

So while the application is not always agreed upon, the concept is reasonably 

clear, and may be regarded by some as dangerous to the protection of farm 

wealth in a situation where a family farm has come down over generations. 

In Adams & Randall (2011) FLC 93-482 the Full Court applied that concept to 

a de facto situation, confirming that there is no difference of approach 

between marriages and relationships. Whether it is termed „erosion‟ or „lack 

of weight‟ the current law is that the fact that a farm is inherited will not 

count for a great deal, at least not in the sense that most people in the 

farming community would think. In a long marriage, the cases, while 

depending on their own facts, indicate a great variety of results. (eg, Noetel 

& Quealey (2005) FLC 93-230 (60%); 

 

S.75 (2) Adjustments 

In the four step process, following the ascertainment and valuation of the 

asset pool, and the assessment based on contributions, the Court is enjoined 

to take into account by S.79 (4) the provisions of S.75 (2). S.75 is the 

section dealing with spouse maintenance. It imports into a property 

settlement considerations that would be applicable in a maintenance claim 

even if there is not one, to apply the principle in S.81 that as far as possible 

the Court bring to an end the financial relationship between the parties.  

 

While obviously pages could be written on the details of S.75 (2), in general 

terms it is used on the one hand to compensate for greater need in one party 

and on the other to compensate for substantial disparities between the 

parties. It originated from the decision of Dench (1978) FLC 90-469 and the 
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classic example of its application is where a fee earner is able to exit the 

relationship with his or her income earning capacity intact, earning say 

$200,000.00 per annum and the other party does not have that earning 

capacity because he or she is at home rearing two young children. In those 

sort of circumstances there is commonly a further adjustment of say 15% in 

favour of the homemaker making, in many cases, a 65:35 division. However, 

it is by no means limited to that. I once appealed to the Full Court such a 

decision where a Wife was totally and permanently incapacitated (or so the 

evidence suggested) and the Full Court increased the S.75 (2) factor to 40% 

making an 80:20 division (her contribution being assessed at 40%). 

 

Some other extreme examples include: 

Toohey (1991) 92 – 244 (6 children under 12) – 50% extra making a total 

100% 

Best (1993) FLC 92 – 418 (4 children, Husband very high earning capacity, 

small pool) – 100% to the Wife seemingly half for contributions and half for 

S.75 (2) factors. 

Case Studies 

S.79 (4) (c) enjoins the Court to take into account the effect of any proposed 

order upon the earning capacity of either party. In Scott (1977) FLC 90 -251 

at page 79, 353 Justice Demack held: 

 

“In my view, land which is used for farming purposes and which is 

essential to the production of an income is in quite a different category 

to land which simply provides a place for a family home. If the 

continued availability of the land is essential to one spouse as a place 

on which to work and earn income, in my opinion, any property order 
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affecting such land should not affect its production capacity or seriously 

reduce its income producing potential” 

 

From that time on, cases involving farms were treated as an exception to the 

ordinary principles, and farming cases were settled on the basis that Orders 

should not impair the earning capacity of the farm. However, there was an 

orange light in Magas (1980) FLC 90 – 885. In that matter, the Judge had 

delayed payment of a property settlement over four years to allow for the 

continued operation of the farm. This was appealed by the Wife. The appeal 

was actually dismissed but the Full Court sounded words of warning by 

saying: 

  

“If there is no other way to do that which is just and equitable then a 

sale must take place. It becomes an incident to the sad fact that, when 

two persons separate, property which might have given them together 

a reasonable competence will not be sufficient for each when divided. 

That is an inescapable situation and can not be used as an argument to 

deprive one party of that to which he or she is properly entitled” 

 

However, the case was still used for authority for staggering payments, 

because the comments were technically obiter dicta (by the way) and not 

central to the actual decision. The red light came with Lee Steere (1985) FLC 

91 – 626.  

 

At the time of the marriage the husband brought in to the relationship a 

farming property transferred from his father and an interest in adjoining 

property while the wife brought in only $2,000.00. Throughout the marriage 

the husband ran the farm and the wife reared the children and ran the home, 

together with some assistance on the farm when required. It was a long-ish 

marriage at 8 years cohabitation.  
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The Trial Judge ordered about 10% of the assets to the wife. He treated it as 

a “farming case” exception to the ordinary principles under S.79. The Full 

Court increased the percentage to about 25%, being 20% for contributions 

and 5% for S.75 (2) factors. The husband was allowed a little time (two 

further instalments, four months and eight months subsequently) but in any 

realistic sense this case sounded the death bell of the so called “farming case 

exception”. 

 

It is dangerous to attempt to prognosticate about any “usual” division in a 

farming case. Inheritance of the farm is always a weighty factor to be taken 

into account. However it is not a „special‟ factor. There are some cases where 

the performance of a role, or the exercise of a skill or capacity produces the 

result that there is a loading in favour of the party providing it. (McLay 

(1996) FLC 92-667)  

 

However, this view is controversial because it involves judges making 

subjective assessments of whether the quality of a party‟s contribution was 

„outstanding‟. The Full Court said in JL & DDF (2001) FLC 93-075 that it was 

applicable when the evidence demonstrated „the carrying out of 

responsibilities well beyond the norm‟ or „an outstanding application of time 

and energy to produce an income‟. However in Figgins (2002) FLC 93-122 at 

para 57 a different Full Court suggests that doctrine should be reconsidered. 

It said; 

“We are troubled that in the absence of specific legislative direction, 

courts consider they should make subjective assessments of whether the 

quality of a party‟s contributions was „outstanding‟. It is almost 

impossible to determine questions such as: was he a good business 

man/artist/surgeon or just lucky? Was she a 

cook/housekeeper/entertainer or just an attractive personality? We think 
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it invidious for a judge to in effect give „marks‟ to a wife or husband 

during a marriage. We think that this doctrine of „special contribution‟ 

should, in a appropriate case, be reconsidered. We think that the 

decision of the House of Lords White v White [2001] 1 All ER 1 gives 

force to these concerns” 

 

In any event, the Full Court held in that case in Para 58 „it is apparent in any 

event that being the fortunate recipient of an inheritance does not amount to 

a contribution characterized by special skills‟, and held definitively that an 

inheritance is not a „special factor‟ but only a fact „entitled to be given 

considerable weight‟. In the particular the trial judge gave it „such 

overwhelming importance that she fell into error‟. 

 

In earlier times, an inheritance was indeed given quite considerable weight. 

See James (1978) FLC 90 – 487; Bonnici (1992) FLC 92-272; Burke (1993) 

FLC 92 – 356. A similar approach was taken in relation to monies or property 

given to a party as a gift: Gosper (1987) FLC 91-918; Pellegrino (1997) FLC 

92-789; Kessey (1994) FLC 92-495.  

 

However, at the current time the weight to be given to an inheritance 

including an inherited farm is waning. In Figgins (above) the Full Court was 

particularly influenced by the decision of the House of Lords in White (above). 

In that decision Lord Nicholls completely rejected a view that the spouse to 

whom an inheritance was given should be allowed to keep it.  

 

In particular, gender equality factors were relied upon to soundly reject the 

view that the inheritance completely overshadowed and outweighed the 

homemaker contribution made by the wife. That view is gaining currency. In 

Kennon (1997) FLC 92-757 the majority of the Full Court said at page 84, 

300; 
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“The reality is that the parties lived their married life together, they 

brought to that marriage qualities which each saw as attractive. Within 

the Section 79 context each party contributed as best they could the 

qualities that each brought to the marriage. In the husband‟s case it 

included the quality of being very wealthy. In the wife‟s case the 

qualities were less tangible. His Honour did not give those aspects the 

consideration which they deserved”. 

 

The outcome depends on a complex interplay of so many factors that each 

case really depends on its own facts. One of those facts is of course the net 

worth of the parties.  

 

For instance in Figgins (2002) FLC 93 – 122 the inherited business was worth 

approximately $22.5 million. By comparison the wife brought very little into 

the relationship, the cohabitation was approximately 7 years, and there was a 

five year old child. Although the Full Court only awarded about 10%, this was 

about $2.5 million which seems to have moderated the award given the 

many statements about gender equality appearing in that and numerous 

other judgements. 

 

Claims by Children 

It should be noted that the Family Court has the power to make Orders for 

adjustment of property in favour of a child of a marriage when the claim has 

sufficient connection with the relationship. This applies to both marriages and 

de facto relationships, and to both adult children and children under 18. 

(Dougherty (1987) FLC 91-823) (Agreement that a son would forego the 

opportunity of learning a trade and would work on the farms without wages 

on the understanding he would be given an interest in one of them; there 

were 15 children born of the marriage!). 
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Child Support 

It should be noted also that the Child Support regime may threaten the 

protection of farm wealth. The principle established in Lee Steere (above) has 

been applied to an application under the Child Support (Assessment) Act to 

force the sale of a farm  where the respondent was „asset rich, income poor‟ 

and unable to pay child support in any other way. 

 

Lessons 

The lessons to be learned from 37 years of litigation under the Family Law 

Act are these: 

 

1. Outcomes in farming cases are particularly difficult to predict 

because of the interaction and juggling of numerous “relevant 

factors”. 

 

2. There is no principle that militates against sale of the farm or part 

of the farm in order to maintain viability and sustainability.  

 

Accordingly, relationship breakdown gives rise to clear and present danger to 

farm wealth. While clients at the planning stage are almost universally of the 

view that “it won‟t happen to me”, they should reflect upon the fact that the 

median duration of marriage to separation in 2010, according to the 

Australian Bureau of Statistics was 8.8 years.  

 

Without getting into the interminable debate amongst statisticians as to the 

existence, meaning and amount of the divorce rate, the better view, very 
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roughly, seems to be that about one in two marriages end in divorce. There 

are obviously no statistics for de facto relationships. 

 

Whether it strikes the family matriarch, patriach. or one of the children, 

divorce is deadly when it comes to protecting farm wealth for the future, in 

the sense that it is more probable than not that the farm will be sliced and 

diced in a way that will adversely effect its economic viability.   

 

3.4 Divorce – Mitigation of Damage 

 

CGT Rollover Relief 

Where by virtue of a S.79 Order or a Binding Financial Agreement, there is a 

disposal of a CGT asset by a spouse or a company or a Trustee to a spouse 

(including former spouse) any capital gain or capital loss is disregarded 

(Section 126.5: Section 126.15; Income Tax Assessment Act 1997) (“ITAA”) 

but the transferee inherits the asset cost base as it was in the hands of the 

transferor. This rollover relief in disposal cases (CGT Event A1 & B1) is 

extended in creation cases to CGT Events D1, D2, D3 and F1.  

 

The ATO takes the view that there must be a marriage breakdown before the 

rollover relief provision applies (TD 1999/49). The relevant Order can be one 

made by consent (TD 1999/47). Normally, it will apply to the asset ordered 

or agreed to be transferred, but if the order or agreement is for transfer of 

non-specific matrimonial property a CGT Event happens for each CGT Asset 

involved, so long as the transfer happens because of the Court Order (TD 

1999/52). The relief is automatic and the parties cannot choose not to accept 

it. Of course the receiving party needs to be aware that there is a latent CGT 

liability inherent in the assets.  
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However, if an asset is transferred out of farm wealth, the rollover provision 

means it will not crystallize a CGT liability.  

 

Note that the relief is not available where: 

(a) An asset is sold or transferred to a spouse or a company or a trust in 

which the other spouse has an interest; or 

(b) An asset is sold or transferred to an unrelated third party. 

 

Note also the rollover does not apply if the asset involved is trading stock 

(Section 126-5 (3) (a)). 

 

 

Main Residence Provisions 

As is well known, there is an exemption from GST applicable to the main 

residence and land adjacent to the dwelling up to a maximum of two 

hectares, to the extent that it was used primarily for private or domestic 

purposes and not the derivation of income.  

 

Section 118-178 ITAA 97 now provides that the transferee spouse is treated 

as if he or she acquired the ownership interest at the time the former 

partner‟s ownership interest commenced, and is deemed to have used the 

residence during that time in the same way his or her former spouse used it.  

 

Prior to this, where a building was transferred from a company or trust to a 

spouse, the transferee spouse was only entitled to the main residence 

exemption for the period after the transfer occurred even if the transferee 

actually lived in the dwelling during the period of the company or trust‟s 

ownership. 
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The original rollover provision had failed to give effect to the respective uses 

of the dwelling during the period of ownership of the respective spouses. Now 

under Section 118 – 178 the transferee spouse will be taken to have owned 

the building for the entire period (ie. the period during which it was owned by 

both the transferor spouse and the transferee spouse) and will further be 

taken, in respect of the period of the transferee spouse‟s ownership to have 

used the dwelling in the same way as the transferor spouse. 

 

Use of Capital Losses 

In ascertaining the asset pool, the Court will not normally take into account 

capital gains or capital losses (Harrison (1996) FLC 92 – 682) Rosati (1998) 

FLC 92 – 804. unless there is a present intention to sell the relevant assets in 

the foreseeable future or a significant risk that they will have to be sold in the 

short to mid term. I have outlined this in a prior paper presented to the 

Institute entitled “CGT – Filling in the Black Letters”. 

 

Accordingly, on the one hand it is vital that advisors to a receiving spouse 

who will have to sell the asset take into account inchoate capital gains and 

the CGT thereon. On the other hand, it is also vital to be aware that there is 

sometimes hidden value in an asset which is a company or business or trust 

which is to be transferred at a market value but which has accrued capital 

losses which can be taken advantage of at a subsequent time to reduce 

taxation on future income. 

 

The same warning/opportunity exists in relation to particular assets where 

there is a large margin between the market value and the written down value 

for tax purposes containing an inchoate liability for recouped depreciation 

tax.  If the transferring spouse is so minded, when legal advisors are 

inattentive, depreciated assets can be offloaded to a receiving spouse at a 

value higher than if the tax liability were taken into account. 
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Superannuation splitting 

The great benefit of superannuation splitting in farming cases is the cash flow 

relief it may afford cash-strapped farmers from having to sell part of the farm 

in order to pay out a spouse. If there are substantial amounts of 

superannuation, and there is no pressing present need for cash by the other 

spouse, sweeping over a swathe of superannuation entitlements is often a 

more preferable course. 

 

3.5 Divorce – Particular Tax Issues 

 

Deemed Dividends 

Division 7A Issues – Cash Payment 

 

If a property settlement involves the payment of an amount to a shareholder 

or their associate or the forgiveness  of a loan to a shareholder or associate, 

Section 109C, 109D, 109E and 109F of Division 7A of ITAA 1997 may apply 

to deem the payment to be a dividend.  

 

In these circumstances, it will be assessable in the hands of the recipient, 

and in ordinary circumstances it will be unfranked.  

 

However, Section 109J provides that if the payment discharges an obligation 

of the private company to make the payment it will be an excluded payment 

and not a dividend. 

 

I have been involved in a matter where the company was joined as an 

intervener in the proceedings so the order could be made directly to it to 

transfer the payment. A private ruling was obtained that in the circumstances 

it was not to be a deemed dividend, or a dividend under other provisions of 
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the ITAA. However, in my opinion, it was vital that the company was a party 

to  the proceedings and the Order was mage against it, thus creating an 

“obligation of the private company”.  An Order to a party to procure the 

payment will not satisfy the section (see ATOIDs 2003/256; 2004/461 and 

2004/462).  

Trust Election 

Similarly, if a trust has made a family trust election there is the potential for 

family trust distribution tax to apply if the transfer is made to a person who is 

not part of the relevant primary individuals family group. This now includes a 

former spouse, but I merely flag the danger here.. 

 

3.6 Binding Financial Agreements 

When they were first introduced, these were termed “Binding Financial 

Agreements” and that terminology seems to have stuck even though 

“binding” is otiose and has in most places in the Act been dropped. Since a 

“Financial Agreement” can refer to any sort of financial agreement 

whatsoever, many practitioners prefer to continue using the term “Binding 

Financial Agreement” (“BFA”). 

 

Parties to marriages and parties to relationships can enter into them. They 

can be entered into before a marriage or relationship is commenced (S.90 

B/S.90 UV), during a marriage or relationship (S.90 C/S.90 UC), or after a 

marriage or relationship has come to an end (S.90 D/S.90 UD). 

 

3.7 Requirements and Enforceability 

 

Oust Jurisdiction of the Court 

The BFA is a God-send in farming cases. Parties are enabled to make their 

own agreement as to how property will be divided up on a relationship 

breakdown. This is a very rare example in our Law where the jurisdiction of a 
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Court can be ousted completely by the will of the parties. However, such 

agreements have in the past been plagued with technicality. Very minor 

matters have been held to invalidate the Financial Agreement (Black 2008 

FLC 93-357). 

 

Lawyers Certification 

Both parties must receive independent legal advice, and their lawyers must 

certify that they have received that advice before the agreement is entered 

into. BFA‟s prior to a marriage or relationship are particularly fraught with 

risk, because they may endure for 30 or 40 years and no one has a crystal 

ball that will enable them to anticipate the myriad of changes that may occur 

for such a long period, and the adjustments that ought, in fairness, be made 

as a result (e.g. children, illness and injury, adverse financial events). 

 

These are commonly known as pre-nuptial agreements (“pre-nups”) and they 

hold such fear for lawyers that most professional associations recommend 

that out of abundant caution, lawyers do not have anything to do with them 

because of the risk of a negligence claim. Few lawyers in Launceston are 

prepared to do a pre-nup, and on the mainland only specialists will assume 

the risk involved in doing so. 

 

My own view is that any lawyer worth his salt who purports to practice as a 

specialist in the jurisdiction has a professional duty to assist clients who seek 

his or her advice in relation to a BFA. They are not cheap because to ensure 

that they hold water, and hold no risk for the lawyer, they involve a minute 

examination of the parties financial positions, detailed provisions as to all 

foreseeable risks and dangers, and careful attention to the multifarious 

provisions of the legislation. 

 

Strict Compliance 
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S.90G provides that they will be binding “if and only if” the provisions of the 

legislation are met. Accordingly, there is a painstaking exercise in “box-

ticking” with each one. 

 

Of course this is of no interest to clients and their accounting advisers, 

because if a lawyer is willing to assume the risk of advising on a BFA, and 

through some oversight or misadventure fails to achieve strict compliance 

and relief is not otherwise available (see below) it will be a matter for the 

Professional Indemnity Insurer. 

 

Full Compliance – “Unfair” Agreement Enforceable 

The fact remains that if there is full compliance, the agreement is 

enforceable (binding) and can be enforced to the letter.  Given that 

most of them are designed to protect the position of a financially 

advantaged party to the detriment of the financially disadvantaged 

party, some people would term many of the agreements “unfair”. 

 

This is irrelevant to a Court which is required to enforce the agreement 

whatever the terms may be. There is a reserve power in S.90K to set 

aside agreements in various fraudulent and bad faith circumstances, or 

circumstances have made it impracticable to carry out the agreement, 

but the effect of this is not yet clear.    

 

Partial Compliance – “Fair” Agreement Will be Enforced 

In an effort to overturn the harsh consequences of Black, Parliament 

has enacted S.90G(IA)which in effect acts as a “slip rule” and enables 

the Court to enforce an agreement even if there has been some failure 

to comply with the strict requirements. So long as it would be unjust 

and inequitable if the agreement were not binding, the Court has the 

power to enforce the agreement anyway. It follows as of course that if 
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the agreement can be termed “fair” meaning, probably within the 

parameters of the wide ambit of discretion it will be enforced.  

 

 

 

3.8 Approaches to Protection 

 

Usual Provisions 

Binding Financial Agreements usually have long recitals. These “set the 

scene” and tell the story of how the parties have arrived at the 

position they are in. Recitals are binding upon parties to agreements 

and having confirmed them by executing the document they are 

estopped from going back and trying to produce evidence to the 

contrary.  

 

Hence it is wise to include provisions that acknowledge financial 

solvency of the parties, belief of the parties that upon breakdown 

neither will be dependent upon a social security pension for support 

and that requirements of the Act have been complied with. The 

operative part of the BFA sets out just what is to happen on 

breakdown.  

 

Quite often this entails a sliding scale as to the entitlement of the 

financially disadvantaged spouse after set periods of cohabitation. For 

example in Neil v Jacovou [2011] NSW SC 87, the husband‟s net worth 

on marriage was approximately $25m. This scale provided:  

 

 $40k for up to 2 years of marriage; 

 $200k for up to 5 years of marriage; 
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 $500k for up to 10 years of marriage (or 2% of the husband‟s 

estate); 

 $1m if the marriage lasted 11 years or more; 

 If there were children, $150k for each child alive at the date of 

separation. 

 

Quarantining Pre-Owned and Inherited Assets 

 

A more common approach is to draw a line around pre-owned and 

inherited assets at the date of marriage and provide that the other 

party is not to generate any interest in those assets. As I said 

previously, the homemaker/welfare contribution is pervasive and 

penetrates all assets at least beyond a short relationship. The erosion 

principal means that the primacy of those assets in the hands of the 

original contributor degrades over time as a result of the offsetting 

homemaker/welfare contribution. In agreements such as this it is 

provided that such a contribution will not affect pre-owned and 

inherited assets. A metaphorical brick wall is put around them. 

 

Defining Separate and Shared Assets 

 

Apart from a quarantining exercise BFA‟s usually contain a definition of 

what are to be „shared assets‟ and the extent to which each party is to 

be treated as having made a contribution to them. For example it is 

commonly provided that if the parties purchase a matrimonial home 

after marriage or commencement of co-habitation then that asset will, 

notwithstanding any imbalance of financial contributions, be treated 

(possibly after a period of time) as an equally shared asset. However 

there are no fixed rules and each agreement is individually crafted 

according to the desires of the clients. 
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Occupancy Rather Than Ownership 

 

In order to reduce the risk of a court setting aside an agreement, it is 

often provided, even from an early time, that the financially 

disadvantaged partner is to be given occupancy of the former 

matrimonial home either for a short period until he or she re-

establishes herself or himself, or for a longer period especially if there 

are children. By S.90K(1)(d), the Court has the power to set aside an 

agreement where a material change in circumstances relating to a 

child of the relationship has occurred and a party or a child will suffer 

hardship.  

 

4.0  LITIGATION 

 

The risks to wealth in from general litigation conducting any business, 

let alone a failing business are usually underrated. Areas of such risk 

include Tort (private wrongs) Contract, Equity and non compliance 

with regulatory imperatives. 

 

4.1 TORT 

 

A Tort is any wrong done to a citizen by another citizen that gives rise 

to an action for damages. While traditionally there were fixed 

categories of wrong (“nominate” torts – so called because of their 

names like Trespass, Detinue, Conversion etc.), the whole area of Tort 

is now suffused by the general doctrine of negligence. In it‟s simplest 

form it involves the existence of a duty of care, a breach of that duty, 

and damage which is or ought to have been reasonably foreseeable to 

the Tortfeasor. This Tort permeates farming business and is a risk 
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usually insured against in public liability policies and other specialised 

policies such as workers compensation and so on. 

 

However, nobody should take out insurance and then go to sleep. The 

failure of HIH Insurance meant that lawyers in Tasmania were not 

covered for professional indemnity claims for nearly a decade.  

 

Accordingly, duties of care should be taken very seriously because the 

amount of the verdicts may not be covered by insurance and can 

torpedo farm wealth. Some areas where duties of care arise that need 

to be reviewed include; 

 Safe system of work 

 Vehicles and machinery 

 Rescue and Good Samaritan work 

 Dogs cattle and livestock – especially wandering on roads 

 Escape of fire from property to neighbouring properties 

 Liability to trespassers licensees invitees and other visitors 

to and occupiers of farm property 

 Pollution and in environmental damage 

 

4.2 CONTRACT 

 

The extent to which farmers rely on a „handshake‟ is a source of 

constant amazement to lawyers.  No matter how well intentioned, 

trust is no basis for an agreement, especially with neighbouring 

farmers. While it is always a question of extent and degree, for those 

of us who have to try to sew together „implied‟ terms from half 

remembered conversations and perhaps scraps of paper years 

afterward, there is no truer saying than „a stitch in time saves nine‟. 
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When plant and machinery is sold the Sale of Goods Act often implies 

terms that put a duty on the Vendor that the average farmer might 

not have anticipated.  This includes that the plant or machinery is 

reasonably fit for the purpose for which it is intended, and that it does 

not contain any hidden dangers. 

 

The law relating to implied terms has been evolving rapidly of late, and 

while there is no definitive High Court decision, some state Full Courts 

have almost got to the stage of implying terms that are „fair and 

reasonable‟ which tends to make contract law about as unpredictable 

as family law property divisions that are supposed to be „just and 

equitable‟. 

 

In any substantial transaction the agreement should be accurately 

documented with a written contract. The good sense of the law should 

not be relied upon to obtain a „fair result‟ because with a great deal of 

discretion that is creeping into even black letter law, results can be 

arbitrary capricious and unpredictable. 

 

I currently have a farming case in the Supreme Court between 

neighbouring farmers involving millions of dollars in royalties for trees 

that have been logged on the property. Not only is the outcome a 

threat to farm wealth into the future, the legal costs when stubborn 

and uncompromising parties are involved are themselves a threat. 

 

4.3 EQUITY 

 

One of the great maxims of equity is „equity regards that as done 

which ought to be done‟. We have inherited from the United Kingdom 

a body of law that originally encompassed two areas, common law and 
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equity. If parties were unsatisfied with remedies at common law they 

could apply to the Chancellor, then courts of equity, for a remedy 

because it was „ the fair thing‟. It is now provided that the rules of 

equity are to prevail over the common law, and there is a minefield of 

potential risks to farm wealth that may arise from the application of 

equitable principles.  

 

The most obvious is in the area of Contributors Rights. Before there 

were any de facto relationship Acts the general rules of equity 

concerning constructive trusts were applied to award spouses a share 

in farm property. An example is Thomas. There a wife was awarded 

30% of a farm for non financial contributions analogous to 

contributions under the FLA. 

 

The leading case is Baumgartner (1987) 164 CLR 137. But these 

principles do not only apply to spouses, they are general principles 

that apply to anyone that might meet the necessary criteria. For 

instance, a share farmer who helps out with the other tasks on the 

land not related to the crop in question without remuneration but out 

of a sense of „neighbourliness‟ may in fact be earning a share of the 

farm. Allowing people the use of a farm outbuilding which they 

improve with the client‟s tacit consent may ultimately entitle them to a 

share of that asset. 

 

Condoning passage over the farm of vehicles, livestock or people can 

give rise to prescriptive rights. Overlooking adverse possession of 

parts of the farm may, notwithstanding recent amendments to the 

Land Titles Act Case, result in an entitlement by a neighbour or other 

user to the fee simple in the property.  
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Most of these threats to farm wealth can be easily obviated by getting 

the appropriate agreement from your lawyer. A Licence Agreement can 

be a simple one page document that may prevent a $100,000 court 

case in the Supreme Court.  

 

4.4 ENFORCEMENT 

 

A civil judgement against the operator of a farm is enforceable in a 

number of ways according to the entity against whom or which the 

judgement is lodged. 

 

If it is a company the most obvious way is to issue a writ of execution. 

This empowers the Sherriff of the Supreme Court or the Baliff of the 

Magistrates Court to take property of the judgement debtor and sell it. 

Alternatively if it is a company application to be made to wind up the 

company. This is relatively easy to do by the issue of a Statutory 

Notice under S.459E Corporations Act 2001, if the notice (a notice to 

pay) is not complied with within 21 days the company can be wound 

up. Alternatively the company can be put into administration and 

receivers appointed so that it can work it‟s way out the impecunious 

situation. If the judgement debtor is an individual, similarly a writ of 

execution can be issued for the sale of property.  

 

If the judgement remains unsatisfied the individual can be made 

bankrupt upon a creditors petition. Under the Debtors Act the 

individual can be summonsed to Court (and imprisoned if he or she 

does not attend) and examined on the means to pay. The court will 

make an order for payment. 
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In the Family Courts there are analogous provisions to the above, but 

in addition a Contravention Application can be taken, and if the 

Contravention is found to be deliberate there are a range of 

punishments available to the Court in addition to those which may 

effect satisfaction of the Court‟s orders. These include bonds, fines, 

community services order or imprisonment.  

 

4.5 GENERAL LITIGATION – PROTECTION 

 

The most obvious protection is of course insurance, subject to the 

caveats I entered above. At a time of Global Financial Crisis Mark 2, 

insurances are a necessary safety net, but should not be relied upon 

as the ultimate protection, and of course many risks that I have dealt 

with are not insurable risks. 

 

Where it is practically feasible, assets should be held separately from 

the operating entity. Allowing the operating company or trust to „take 

the flack‟ will provide a shield against judgements. Of course care 

must be taken to ensure that any wealth is syphoned out of the 

operating entity, but it is a basic tenet of good risk management to 

have a straw company/trust as a first line of defence. With the wealth 

squared away in a land holding company or trust, it will be immune 

from the process of execution. Again, care must be taken to ensure 

that there are no inter company/trust loans that might have to be 

called up if the operating company/trust is wound up. Subject to those 

matters it is not difficult to levy proof the farm wealth. 

 

Superannuation deserves a special mention because super funds 

cannot be attacked by the execution process. By legislation super 

funds have their own immunity from execution. However, there can 
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arise issues of access to funds. Many lenders, especially second tier 

lenders, are sympathetic to „back to back‟ loans and other legitimate 

back door methods of utilising wealth tied up in super funds. Mind you, 

they do come at a price! 

 

In the Family Court judgement avoidance is not so easy. The Family 

Court can not only operate against assets, it can operate against the 

person in the ways described above in the Contravention Application 

penalties. Where the tests of effective or ultimate control are 

satisfied, it can order individuals to „procure‟ payments by or the sale 

of assets to enable payments by controlled entities. It‟s extensive 

powers have been confirmed by the High Court in Kennon v Spry 

(2008) FLC 93-338, and the BFA remains the suit of armour „par 

excellence‟ in that jurisdiction. 

 

5. DEATH 

 

Effect on Family Court Proceedings 

 

If property proceedings have not been started when one spouse dies, 

neither the surviving spouse or the estate of the deceased spouse can 

start proceedings.  

 

If proceedings are on foot under Section 79 (8) FLA they are able to be 

continued post death by substituting the deceased spouses Legal 

Personal Representative. If no substitution is made, the proceedings 

are suspended and will remain in limbo. 

 

After substitution, the court can make property orders if it is satisfied 

that it would have made a property order if the spouse had not died, 
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and it is still appropriate to make a property order. (Section 79 (8) b 

and Section 90SM 8) 

 

Note that „property‟ includes property which has passed to the 

deceased spouses estate for instance a superannuation payment 

(Evans and Public Trustee (1991) FLC 92-223). 

 

Effect on Orders and Judgements 

 

FLA Orders made prior to the death of a party are enforceable by and 

against the estate of the deceased. (Section 79) 1 A); 90SM (2); 79A 

1B; 90SM (4) 

 

Effect on BFA 

 

The BFA will be in full force and effect from time of death. (Section 90 

DA 1A) and 90UF (1) A ). It will of course be binding on the Legal 

Personal Representative of the deceased party. 

 

Wills 

 

It was previously the case that both marriage and divorce 

automatically revoked a Will. Under the Wills Act 2008 this is now not 

automatic, but certain dispositions, appointments and grants are 

revoked, which can cause havoc with succession planning.  

 

While death and the transition thereafter are not CGT events the clock 

starts ticking for the subsequent owner. 

 

 



-  48  - 

TBISHO}SP_925_006.DOC 

 

 

6. FAMILY PROVISION CLAIMS 

 

In Tasmania such claims derive from the Testators Family Maintenance 

Act 1912. The law in Tasmania is similar to but necessarily the same 

as the law in mainland states. Caution needs to be exercised if reading 

any case or commentary not based on our Act. 

 

Test 1 – Inadequate Provision 

 

In order to activate a claim for family provision it must be 

demonstrated that there has been inadequate provision for the proper 

maintenance and support of claimants. „Inadequate‟ is a highly 

discretionary test. There are no limits other than the limits of logic in 

our State in deciding whether provision has been adequate or not. In 

other states such as Victoria Section 91(4) (e) 2p) of the 

Administration and Probate Act (Vic) specifies 12 matters to which the 

court must have regard in determining whether the deceased had a 

responsibility to make provision, and whether the Will makes adequate 

provision. (Grey v Harrison) [1997] 2 VR 359. 

 

One of the most commonly cited tests for determining the damages is 

„.. whether and if so what provision a wise and just testator would 

have thought it is his moral duty to make in the interests of the 

claimant‟.  

 

This is a flexible concept which is constantly being adapted to conform 

to what judges think is right and proper according to contemporary 

accepted community standards (Collicoat v McMillan) [1999] 3 VR 803 
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at 818 [43]. This is an enormous responsibility to place on judges and 

extremely discretionary. As a break on the outer limits of that broad 

test it has been said that the moral obligation will only arise if the 

testator has „abused his or her freedom of testation. Such freedom is a 

fundamental human right‟. (Grey v Harrison) (above) at 363. 

Obviously satisfaction of this test is difficult to predict.  

 

Restricted Class of Claimants 

 

In Tasmania claimants for family provision are limited to the widow or 

widower, and the children. If there are none, remoter relatives can 

make a claim. 

 

Proper Provision 

 

Whilst what is „proper‟ can serve to determine whether the provision 

made is adequate, it also serves to determine what provision ought to 

be made. Again this is difficult to predict. However, it has long been 

held that a male testator owes a primary but not paramount or 

exclusive duty to his widow. 

2.5 Frequent Outcomes 

 

In the case of widows, frequent outcomes include: 

 

 Freehold ownership of a home – a right of residence is generally 

unsatisfactory 

 Sufficient income to live in the style to which she was 

accustomed, or if she has been restricted to a frugal lifestyle by 

her husband, style which, in all the circumstances, is 

appropriate; 
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 A nest egg/fund for contingencies 

 

However, it all depends on the circumstances of the case and 

prognostication any further is not helpful. The thrust of my argument 

is that this risk should be eliminated entirely while making proper 

provision in the Will in the first place. Alternatively by making proper 

provision in a BFA. 

 

BFA’s and Family Provision 

 

If the terms of the binding financial agreement provide for it, it will be 

activated on death and it‟s provisions will be enforced prior to any 

distribution under a Will, or the determination of a family provision 

case. 

 

If through some bad drafting the agreement is not activated by death, 

it is admissible to show what the parties thought was fair at the time 

they signed it. (Singer v Berghouse) (No 2) (1994) 181CLR 201. 
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Conclusions 

1. State Taxes are a thorn in the side of farm wealth but are 

difficult to avoid. Transfer taxes may be amenable to a 

degree of minimisation by making best use of the water 

licence exemption, the goodwill exemption and the 

acquisition of plant and equipment outside acquisitions of 

real estate. The costs of succession planning can be 

minimised by using the family farm transfer exemption. 

2. Divorce can be deadly to protecting farm wealth. Farming 

cases are not a protected species and results under the 

Family Law Act can crush the viability of a farm. There are 

some minor avenues for mitigating damage, but the only 

effective protection is the successful quarantining of assets 

from the reach of the Family Courts using a BFA. 

3. General civil litigation is an underrated source of danger 

to farm wealth but can be totally or substantially mitigated 

by being alert to the danger, properly documenting 

transactions, and successfully quarantining assets away 

from operating risks and the reach of the civil courts using 

asset holding Trusts or Superfunds. 

4. Death can be a cause of serious damage to farm wealth 

but that damage can be can be avoided by successfully 

quarantining assets away from personal ownership using 

Trusts or Superfunds. 

5. Family provision claims are a growing threat to farm 

wealth into the future but can be minimised with good 

planning and avoided by successfully quarantining assets 

from the reach of the civil Courts by using Trusts or 

Superfunds.                  

     S.P. Bishop 


