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The Vermont Supreme Court recently held 
that the plain language interpretation of 

a pollution exclusion in a homeowner policy 
barred coverage for property damage to a home 
rendered uninhabitable by an over-application 
of a bed bug pesticide. The decision in Whit-
ney v. Vermont Mutual Insurance, 2015 VT 140 
(2015), is significant for insurance carriers be-
cause it restates the principle that pollution ex-
clusions are not limited to traditional environ-
mental pollution.

The facts of Whitney are straightforward. 
A pest control company sprayed the plaintiffs’ 
home, “corner to corner” and “wall to wall,” with 
the pesticide chlorpyrifos to eradicate bedbugs. 
Notably, and very much relevant to the court’s 
analysis of the pollution exclusion, chlorpyrifos 
is not labeled for residential use and the spray-
ing of the plaintiffs’ home with chlorpyrifos vio-
lated federal and state law.

The homeowners complained to a state agen-
cy that the amount of chemicals sprayed in their 
home, which left walls and surfaces visibly drip-
ping with the pesticide, was grossly excessive. 
After testing confirmed elevated pesticide lev-
els, the plaintiffs were evacuated from the home 
for safety reasons.

Shortly after the testing was performed, the 
plaintiffs filed a claim with the defendant-in-
surer. Coverage A of the policy insures against 
a “physical loss to property.” Among the exclu-
sions to the property damage coverage in Cov-
erage A is a pollution exclusion, which states 
that the insurer does not insure for loss caused 
by: “Discharge, dispersal, seepage, migration, 

release or escape of pollutants unless the dis-
charge, dispersal, seepage, migration, release or 
escape is itself caused by a Peril Insured Against 
under Coverage C of this policy. Pollutants 
means any solid, liquid, gaseous, or thermal ir-
ritant or contaminant, including smoke, vapor, 
soot, fumes, acids, alkalis, chemicals and waste. 
Waste includes materials to be recycled, recon-
ditioned or reclaimed.”

The defendant-insurer denied the plaintiffs’ 
claim under the absolute pollution exclusion. 
The plaintiffs thereafter filed suit seeking a de-
claratory judgment that the losses incurred by 
the spraying of chlorpyrifos within their home 
were covered by the homeowners policy. On 
cross-motions for summary judgment, the trial 
court ruled in plaintiffs’ favor, reasoning that 
the terms “pollution” and “discharge, dispersal, 
release, and escape” were ambiguous and there-
fore must be construed in favor of coverage. 

The trial court relied on the California Su-
preme Court decision of McKinnon v. Truck 
Insurance Exchange, 31 Cal. 4th 635 (Cal. 2003), 
which held that pollution exclusion clauses are 
generally ambiguous and therefore apply only 
to traditional environmental contamination.

Plain Language Approach
On appeal, the issue was whether the pollu-

tion exclusion in the property damage coverage 
in the plaintiffs’ homeowners policy excluded 
coverage for the loss of their home due to the 
spraying of chlorpyrifos inside the dwelling. 
The Vermont court began its analysis by rely-
ing on its then recently filed Cincinnati Specialty 
Underwriters Insurance v. Energy Wise Homes 
decision, wherein it enforced an unambiguous 

pollution exclu-
sion in a com-
mercial general 
liability policy. 

In Cincin-
nati, the court 
reviewed the 
evolution of the 
pollution exclu-
sion clauses in 
the insurance 
industry and 
discussed the 
leading cases 
c o n s t r u i n g 
those clauses. 
The court con-
sidered two divergent lines of cases construing 
these clauses. In one, following the California 
Supreme Court in MacKinnon, courts have 
construed pollution exclusions very narrowly, 
concluding that they are inherently ambiguous, 
and that the purpose of the exclusions was to 
address liability arising from traditional envi-
ronmental pollution, and not ordinary acts of 
negligence involving harmful substances. In the 
other, courts have concluded that by their plain 
language, pollution exclusion clauses exclude all 
injuries that occur from pollutants. 

The Vermont court stated that the “main les-
son of Cincinnati … is that pollution exclusions are 
not presumed, as a class, to be ambiguous or to be 
limited in their application to traditional environ-
mental pollution. They should be construed in the 
same as any other insurance contract provisions” 
to ascertain and carry out the parties’ intentions by 
looking at the plain language of the policy.

Examining the policy language, the Vermont 
Supreme Court determined that the pollution 
exclusion excluded coverage for the pesticide con-
tamination insofar as the spraying of chlorpyrifos 
constituted a “discharge, dispersal, seepage, immi-
gration, release, or escape” of the pesticide. Wheth-
er chlorpyrifos, applied in this context, qualifies as 
a “pollutant” was the more contested issue in the 
appeal. The dispositive issue was whether chlorpy-
rifos is a “contaminant” or “irritant.”

The court quickly answered the question, 
relying on the undisputed facts that chlorpy-
rifos may be toxic to humans, can cause nau-
sea, dizziness, confusion, and at very high ex-
posures, respiratory paralysis and death, and 
is banned for residential use. The pesticide 
applicator’s use of chlorpyrifos in plaintiffs’ 
home violated U.S. Environmental Protec-
tion Agency regulations, and federal and state 
law. The concentration levels in the plaintiffs’ 
home were consistently higher than EPA ac-
tion levels, thereby preventing plaintiffs from 
inhabiting their house. Accordingly, the court 
concluded, in reversing the trial court, that the 
terms “irritant,” “contaminant” and “pollut-
ant” plainly and unambiguously encompassed 
the chlorpyrifos sprayed “corner to corner” 
and “wall to wall” throughout the plaintiffs’ 
home.  ■
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By JOHN DARER

Structured settlements may be a useful tool to 
help attorneys and their clients resolve bad-

faith insurance claims. Solutions are available 
for both tax-excludable damages and taxable 
damages. Regardless of your plaintiff or defense 
orientation on a particular case, it is well worth 
becoming knowledgeable about your client’s 
structured settlement options when working 
with a bad-faith claim.

Structured settlements are most widely 
known, and commonly used, to provide peri-
odic payments as a component of consideration 
for a release in cases where there are damages 
for personal physical injury, physical sickness, 
wrongful death or workers’ compensation. 
These are known as qualified structured settle-
ments (or tax-qualified structured settlements) 
because the transactions involve a “qualified as-
signment” within the meaning of the Internal 
Revenue Code §130. Nonqualified structured 
settlements are used when the damages the 
structured settlement payments represent are 
taxable.

Origin of Claim Doctrine
In general, the character of the amount re-

ceived as proceeds from a lawsuit or a settle-
ment depends on the nature of the claims and 
the actual basis for the recovery. Under the “ori-
gin of the claim” doctrine, it is a “well-settled 
rule” that the classification of amounts received 
in settlement of litigation is to be determined 
“by the nature and basis of the action settled,” 
and that “amounts received in compromise of 

a claim must be considered as having the same 
nature as the rights compromised” (IRS Private 
Letter Ruling 200903073, citing Alexander v. 
IRS, 72 F.3d 938 (1st Cir. 1995)).

Personal Physical Injuries
IRS Private Letter Ruling 200903073 in-

volved an insurance bad-faith claim that, but 
for the assignment to the injured plaintiff (a 
highway construction worker struck by a drunk 
driver), would have been owned by the defen-
dant tavern that was the insured policyholder. 
Yet the claim was pursued by an injured plain-
tiff, and he recovered compensation “on ac-
count of ’’ his physical injuries that left him a 
quadriplegic. The ruling applied the IRC §104 
exclusion that exempts such recoveries from in-
come, with the exception of punitive damages 
(which are always a taxable).

It may have been the assigned insurance bad-
faith claim that enabled the plaintiff to sue the 
tavern’s insurance company, but it was the nature 
of the underlying injury and the plaintiff’s claim 
against the tavern and the tavern manager that 
sparked the insurance-claim assignment that ulti-
mately led to the monetary recovery. The focus on 
the taxpayer and why he is receiving the amount 
plainly satisfies the “on account of” claim nexus.

The IRC §104 exclusion is critical to using tra-
ditional qualified structured settlements in bad-
faith cases. An IRC §130 qualified assignment 
cannot happen if there is no IRC §104 exclusion.

Nonphysical Injuries
The focus is on the taxpayer and why he or 

she is receiving the compensation. If the claim 

under the bad-
faith assign-
ment involves 
punitive dam-
ages, nonphysi-
cal injuries or 
c o m m e r c i a l 
torts, or other-
wise does not 
constitute re-
covered com-
pensation “on 
account of ” his 
or her physi-
cal injuries, 
damages are 
taxable and a 
nonqualified structured settlement solution 
is an appropriate choice. Nonqualified struc-
tured settlements are a tax-deferral vehicle for 
taxable damage cases, offering similar flexible 
design as qualified structured settlements with 
a few different wrinkles. Nonqualified struc-
tured settlements might also be used where 
there is an allocation between “on account of 
physical injury” damages and not “on account 
of ” damages.

Nonqualified structured settlements come 
in several forms: (1) a nonqualified assignment 
with the periodic payment obligation funded 
with a structured settlement annuity issued by 
a regulated life insurance company; (2) a non-
qualified assignment funded with U.S. Treasury 
obligations held in a trust, administered by an 
institutional trustee, created for the exclusive 
purpose of entering into nonqualified assign-

ments; (3) third-party periodic payment rein-
surance; and (4) nonqualified assignment with 
more esoteric funding instruments.

Nonqualified assignment companies are 
typically found offshore, with Barbados a 
favored locale, not so much for its sandy 
beaches, but for its long-standing favorable 
tax treaty with the United States. With few 
exceptions, annuities owned by “nonnatural 
persons” in the United States are taxed less 
favorably to the owner and the design is not 
as flexible. For example, payments must be-
gin within a year and payments must be sub-
stantially equal and made no less frequently 
than annually (see IRC §72(u)). Liberty Life 
Assurance Co. of Boston, a regulated insur-
ance company licensed to do business in all 
50 states, has been writing annuities that 
fund nonqualified structured settlements in 
conjunction with Barbados-based Barco As-
signments Ltd. for almost 20 years. Liberty 
Life is a shareholder in Barco and provides 
a financial commitment to Barco for each 
of its nonqualified assignment obligations. 
Liberty Mutual Insurance Co., a prominent 
workers’ compensation insurer, offers addi-
tional security through a guarantee of Lib-
erty Life’s payment obligations.

A Treasury-funded nonqualified struc-
tured settlement uses another Barbados as-
signment company, Structured Assignments 
Inc. In contrast to the annuity-funded, non-
qualified structured settlement described 
in this article, the future periodic payment 
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Many insurance coverage cases are simple 
breach-of-contract actions, in which the 

parties dispute whether the insurer breached 
the terms of an insurance policy when it de-
clined to pay a claim. Sometimes, however, the 
policyholder chooses to allege more than a sim-
ple contract breach: she alleges a violation of the 
Connecticut Unfair Insurance Practices Act, or 
CUIPA, as well. When she does, a battle often 
ensues over whether she has adequately pleaded 
the claim in light of CUIPA’s “general business 
practice” requirement. Indeed, skirmishes over 
whether the policyholder has adequately plead-
ed a “general business practice” under CUIPA 
are among the most frequently litigated insur-
ance law disputes.

Courts have taken two general approaches 
to these battles. A majority require the poli-
cyholder to plead specific instances of mis-
conduct by the insurer with respect to other 
policyholders if the claim is to survive a mo-
tion to strike. See O&G Industries v. Travel-
ers Property Casualty, No. CV-01-0084433-S, 
2001 Conn. Super. LEXIS 2568 (Sept. 7, 
2001). A few courts have adopted a minority 
view, denying motions to strike even when 
the policyholder did not plead such instances 
of other misconduct. See Active Ventilation 
Products v. Property & Casualty Insurance 
of Hartford, No. X09-CV-08-5023757, 2009 
Conn. Super. LEXIS 1967 (July 15, 2009). 

This article will describe the split of authority 
for the benefit of those practitioners who have 
yet to encounter it. The article will also argue 
that the minority view rests on mistaken prem-
ises and should be abandoned.

Background on CUIPA
CUIPA, Connecticut General Statute §38a-

815, prohibits insurers from engaging in unfair 
insurance practices in Connecticut. Section 
38a-816 defines the prohibited practices in 22 
subsections. Several subsections concern in-
frequently litigated issues such as insurer ad-
vertising, insurer financial statements, and so 
forth. Most commonly litigated is subsection 
six, which defines unfair practices in the claim 
settlement context.

Subsection six bars a variety of claim settle-
ment practices—for example, refusing to pay 
claims without conducting a reasonable inves-
tigation based on all available information, or 
failing to acknowledge and act on claims com-
munications with reasonable promptness—but 
only when committed or performed “with such 
frequency as to indicate a general business prac-
tice” (emphasis added). The requirement of a 
“general business practice” “reflects the legis-
lative determination that isolated instances of 
unfair insurance settlement practices are not so 
violative of the public policy of this state as to 
warrant statutory intervention.” Mead v. Burns, 
199 Conn. 651 (1986). 

Indeed, even multiple acts of misconduct 
in the handling of a single policyholder’s claim 
are insufficient to establish a general business 
practice “without any evidence of misconduct 
by the [insurer] in the processing of any other 
claim.” Lees v. Middlesex Insurance, 229 Conn. 

842 (1994). Thus, to prove that an 
insurer violated CUIPA, a policy-
holder must prove more than that 
the insurer wrongfully handled her 
claim. She must prove that the in-
surer wrongfully handled enough 
other claims to establish that the 
insurer has a general business 
practice of doing so.

Although the issue has yet to 
be decided by the state appel-
late courts, a majority of superior 
courts have held that CUIPA does 
not provide a private cause of ac-
tion to policyholders. See Bruce v. 
Progressive Halcyon Insurance, No. 
CV-06-5001057, 2007 Conn. Su-
per. LEXIS 234 (Jan. 26, 2007). The U.S. Court 
of Appeals for the Second Circuit has likewise 
held that CUIPA does not provide a private 
cause of action. Lander v. Hartford Life & Annu-
ity Insurance, 251 F.3d 101, 119 (2d Cir. 2001). 
According to Mead, a private cause of action 
does exist, however, “under [the Connecticut 
Unfair Trade Practices Act] to enforce alleged 
CUIPA violations.” 

When a policyholder attempts to plead a so-
called CUTPA-through-CUIPA cause of action 
in an insurance claim dispute, a battle often en-
sues over whether she has adequately alleged the 
existence of a general business practice. Insurers 
generally contend that the policyholder has not 
met her pleading burden unless she alleges spe-
cific facts concerning other wrongfully handled 
claims. By contrast, policyholders often “allege 
that [the insurer] engaged in similar conduct 
in regard to other claims and that the actions of 
[the insurer] are a ‘general business practice,’ but 
do not allege any facts that would support such 
a contention.” O&G Industries, 2001 Conn. Su-
per. LEXIS 2568. Motions to strike are common 
and, indeed, it is not unusual to see two or even 
three such motions at the same short calendar 
session.

The frequency with which this issue is liti-
gated is not surprising for two principal reasons. 
First, there is little appellate guidance on the sub-
ject. The Appellate Court’s opinion in Quimby v. 
Kimberly Clark bars the most bare bones of the 
various formulations that policyholders some-
times attempt, namely, a CUTPA-through-CUI-
PA claim that fails even to allege conclusorily the 
existence of a general business practice. (Quimby 
v. Kimberly Clark, 28 Conn. App. 660 (1992), 
overruled in part on other grounds by Hart v. 
Carruthers, 77 Conn. App. 610 (2003).) Beyond 
that point, however, the appellate courts have yet 
to provide much guidance. 

Second, in the words of the court in Active 
Ventilation Products, the issue “is a thorny one.” 
The court wrote: “On the one hand, there is the 
burden upon the plaintiff ’s lawyer, without access 
to the insurance company’s records, to discover 
somehow the existence of other instances of the 
same conduct in sufficient quantity to represent 
the company’s ‘general business practice.’

“On the other hand, the company asks 
whether a plaintiff should be able to invoke 
the panoply of pretrial discovery techniques to 
rummage around in the company’s books and 
records simply by alleging that he has ‘knowl-
edge and belief ’ that it engaged in the same al-

legedly unlawful acts with others as it has with 
the plaintiff, without at least alleging that he has 
personal knowledge of other cases in which this 
conduct has occurred.” 

Majority View
A majority of superior courts have sided 

with the insurers, requiring policyholders to 
plead specific facts concerning other wrong-
fully handled claims. In 1999’s Currie v. Aetna 
Casualty & Surety, for example, the court struck 
the plaintiff ’s claim because he had merely “in-
serted the magic words of other acts of insur-
ance misconduct by the defendant, although 
not stating the factual basis for that claim. … 
Without some allegations of the predicate facts, 
statements setting forth, in substance, merely 
the statutory requirement become conclusory.” 

As another court explained, “on a motion to 
strike, legal conclusions are not admitted, and 
the bald statement that the defendant has, as a 
matter of business policy, failed to settle claims 
of other persons is a legal conclusion, particu-
larly since the other claimants are not identi-
fied.” Caminiti v. Travelers Home & Mar. Ins., 
No. CV-12-6016611-S, 2013 Conn. Super. LEX-
IS 503 (March 7, 2013); Ambrose v. Golden Rule 
Insurance, No. CV-07-5003730-S, 2008 Conn. 
Super. LEXIS 1936 (July 28, 2008).

Minority View
A minority of superior courts permit policy-

holders to survive motions to strike and enter 
discovery merely by alleging, on information 
and belief, that the insurer has a general busi-
ness practice of wrongfully handling claims in 
the same way it handled the plaintiff ’s. Active 
Ventilation Products is a leading case for the mi-
nority view. In that case, the plaintiff alleged the 
existence of a general business practice “without 
specific examples of other instances in which 
[the insurer had] allegedly engaged in the same 
practice.” 

The court nevertheless denied the insurer’s 
motion to strike for two main reasons. First, the 
court opined that “both CUTPA and CUIPA are 
remedial statutes, to be liberally construed to 
give effect to the legislature’s intent to penalize 
unfair insurance practices.” The court therefore 
reasoned that “placing on the plaintiff a heavy 
burden of pleading specific instances of other 
insurer misconduct before he can even begin an 
action seeking redress under those statutes does 
not further that end.” Second, as noted above, 
the court acknowledged the “burden upon the 
plaintiff ’s lawyer, without access to the insur-

ance company’s records, to discover somehow 
the existence of other instances of the same con-
duct.” 

Other cases adopting the minority view have 
cited one or both of the same concerns. They 
include O’Connor v. QBE Insurance, No. CV-
12-6032396-S, 2014 Conn. Super. LEXIS 1595 
(June 27, 2014); and Cote v. Travelers Indemnity, 
No. TTD-CV-15-6008838-S, Order on Motion 
to Strike (Nov. 10, 2015).

Abandoning Minority View
The authors submit that the minority view 

rests on mistaken premises, and future courts 
should decline to follow it. To begin with, CUI-
PA is not a remedial statute to be construed 
liberally, as many of the minority opinions con-
tend. Rather, the Supreme Court has made clear 
that CUIPA is a penal statute to be construed 
narrowly. In Mead, the court wrote that “CUIPA 
authorizes the imposition of criminal penal-
ties for the commission of the conduct it pro-
scribes.” The justices added that it is therefore to 
be construed “narrow[ly],” because “ambiguity 
in penal statutes requires a construction limit-
ing rather than expanding civil liability.” 

More broadly, the Supreme Court in State 
v. Acordia, 310 Conn. 1 (2013), has identified 
CUIPA’s purpose as “enabling the commission-
er [of insurance] to better protect consumers” 
(emphasis added). Acordia said that nothing 
in the statute’s legislative or interpretive history 
suggests that it was intended to endow private 
plaintiffs with powerful discovery tools merely 
on the assertion of an “information and belief ” 
allegation about general business practices.

The other principal premise underlying the 
minority view that CUTPA-through-CUIPA 
plaintiffs will always be unable to plead the facts 
of other claims because the insurance compa-
ny is in exclusive control of the information is 
equally mistaken. Assuming arguendo that this 
was a valid premise in the early days of CUIPA, 
it is no longer so in this age of online dockets. 
When drafting a CUTPA-through-CUIPA 
complaint, a plaintiff ’s attorney can determine 
through electronic dockets whether the insur-
ance company has been held liable for similar 
conduct and, if so, whether it has been held 
liable enough times to plausibly suggest a gen-
eral business practice. Both the state and federal 
court websites permit plaintiffs to search for a 
particular insurance company’s cases by name, 
and both now permit the plaintiff to review the 
complaint allegations online and to determine if 
the insurance company was found to have com-
mitted the conduct alleged.

The Connecticut Supreme Court may wish 
to address the split of authority at its next 
available opportunity, if for no other reason 
than to relieve congestion at short calendar by 
eliminating a common source of motions to 
strike. In the meantime, however, insurance 
law practitioners will want to be aware of the 
split and of the uncertain foundations of the 
minority view.  ■
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obligations of Structured Assignments are 
backed by obligations of the U.S. govern-
ment that are held in trust at Midwest Trust 
Co., a Kansas-based company with more 
than $15 billion in assets.

With each nonqualified assignment to Struc-
tured Assignments, Midwest Trust issues a 
keep-well agreement in which Midwest Trust 
agrees to ensure the Treasury obligations held 
inside Structured Assignments are maintained 
to fund and satisfy the periodic payment obli-
gations.

Periodic payment reinsurance through Berk-
shire Hathaway’s U.S.-domiciled National In-
demnity Co. is another potential option for non-
qualified structured settlements. Another major 
U.S.-domiciled insurer recently introduced a 
nonqualified structured settlement alternative. 
However, the scope of the obligations it will take 

on is narrow. It is expected that the insurer will 
enlarge the scope in due course, but it’s not cur-
rently a viable option for bad-faith settlements.  ■

John Darer is president of 4structures.
com, a Stamford-based provider of struc-

tured settlements.
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