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ORDER

On appeal from the Labour Court, the following order is made:

1. Condonation is granted.
2. Leave to appeal is granted.
3. The appeal is upheld with costs as against the first and second

respondents.
4, The order of the Labour Court is set aside and substituted with the

following:

“The dismissal of the applicant by the Department of Education

of the Eastern Cape Province was procedurally unfair.”

5. The matter is remitted to the Labour Court to determine an appropriate

remedy.

JUDGMENT

PETSE AJ (Mogoeng CJ, Basson AJ, Cameron J, Dlodlo AJ, Froneman J, Goliath AJ,
Khampepe J, Mhlantla J and Theron J concurring):

Introduction

[1] This is an application for leave to appeal against the judgment of the
Labour Court which dismissed the applicant’s application to review and set aside an
award of a bargaining council. The bargaining council held that the
applicant’s dismissal was substantively fair. The applicant was dismissed by the

Department of Education, Eastern Cape (Department) for awarding a service contract
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to her spouse without the requisite approval and consent in breach of her employer’s
policy prescripts. The applicant was ultimately dismissed more than five years after
the misconduct. The applicant was denied leave to appeal both by the Labour Court

and the Labour Appeal Court.

[2]  This case was determined without an oral hearing, after the Court invited the

parties to submit written arguments, which they did.

Parties

[3] The applicant, Ms Thandiwe Cynthia Stokwe, is an erstwhile employee of the
Department. She was not attached to a specific school, but based at a departmental
office. The applicant is, in terms of the Employment of Educators Act (EEA),
deemed an “educator”.” The terms of her employment, including its termination, are
regulated by the EEA.

[4]  The first and second respondents are Members of the Executive Council and
the Head of the Department respectively, cited in their official capacities. The first
respondent dismissed the applicant’s internal appeal against her dismissal. The
second respondent is cited in her capacity as the official responsible for day to day

administration of the Department.

[5] The third respondent is the Education Labour Relations Council, the
bargaining council under whose auspices the impugned award of 20 August 2014 was
issued. The fourth respondent is Mr Thando Qotoyi, cited in his official capacity as a

panellist of the third respondent who delivered the impugned award.

176 of 1998.
2 See section 1 of the EEA which defines an “educator” as—

“any person who teaches, educates or trains other persons or who provides professional
educational services, including professional therapy and education psychological services, at
any public school, departmental office or adult basic education centre and who is appointed in
a post on any educator establishment under this Act”.
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Factual background

[6] The applicant was employed by the Department as the Deputy Chief Education
Specialist in the Learners with Special Needs Education section in the
Uitenhage District Office.  In January 2008, the Chief Education Specialist,
Mr Piet Spies, fell ill and the applicant temporarily stepped into his position as the Co-

ordinator of the Scholar Transport Section.

[7] During Mr Spies’ absence, in August 2009, one of the transport providers
contracted to the Department unilaterally terminated their services with immediate
effect. This created an emergency which meant that if the transport provider
concerned was not replaced, some learners would not have transport to convey them
to school the following day. This situation would remain until a suitable replacement
was found. Consequently, the applicant approached her spouse, who was the director
of a transport company, and awarded a “temporary” service contract to his company.
His company rendered transport services to the Department for a period of four
months until a new service provider was appointed pursuant to a tender process. His
company, however, was not registered as a service provider with the Department,
while various other service providers were available. It is common cause that the
applicant had declared the temporary award of the contract to her spouse’s company
to Human Resources in accordance with the requisite procedural prescripts. However,

she did not receive permission from the Head of Department to make the award.

[8] Upon Mr Spies’ resumption of his duties, he received a request to approve
payment to the applicant’s spouse’s company for the transport services rendered.
Initially, he refused to authorise payment of the claim and informed the District
Director that, in his opinion, the applicant’s conduct contravened the National
Treasury Practice Note Number 7 of 2009/2010. In this regard, he relied on clause 2.2

of the Treasury Regulations which provides:

“If a supply chain management official or other role player, or any close family

member, partner or associate of such official or other role player, has any private or
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business interest in any contract to be awarded, that official or other role player
must—

@) disclose that interest; and

(b) withdraw from participating in any manner whatsoever in the process relating

to that contract.”

[91 On 16 September 2009, the applicant provided an internal report, explaining
the nature of the emergency that had arisen and resulting in her awarding a contract to

her spouse’s company. In this report she, amongst others, stated that—

“[she] also [awarded his company the contract] in support of his ill-health because it
was difficult for him to accept his fate of being unemployed. He felt very sick and

inferior to get hand-outs from [Ms Stokwe].”

[10] On 22 July 2010, the Department charged the applicant with four counts of
misconduct in terms of section 18(1)(a), (b), (f) and (g) of the EEA. The charge sheet

read:

“Charge 1
It is alleged that you are guilty of misconduct as contemplated in section 18(1)(a) in

that you, ‘failed to comply with or contravened this Act or any other statute,
regulation or legal obligation relating to education and the employment
relationship;”> when in or around August 2009, you approved a service provider,
Dikela Tours & Distribution Services. It later came to light that this company is

registered in the name of your husband, Mr. VM. Stokwe.

Charge 2
It is alleged that you are guilty of misconduct as contemplated in section 18(1)(b) in

that you ‘Wilfully, intentionally or negligently mismanage[d] the finances of the state,
a school or an adult learning centre,” by approving a service provider, Dikela Tours

& Distribution Services who is registered in your husband’s name, Mr. VM. Stokwe.

% Clause 16A8.4
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Charge 3
It is alleged that you are guilty of misconduct as contemplated in section 18(1)(f) in

that you ‘unjustifiably prejudice[d] the administration, discipline or efficiency of the
Department of Education, an office of the State or a school or adult learning centre;’
by contravening the PFMA and the Treasury Regulations that governs the use of

service providers.

Charge 4
It is alleged that you are guilty of misconduct in terms of section 18(1)(g) in that you,

‘misused your position in the Department of Education or a school or adult learning
centre to promote or to prejudice the interest of any person’ as you approved a
service to be rendered by your husband. This caused you to promote your own

interest and that of your husband.”

[11] Her disciplinary hearing was initially scheduled for 12 August 2010, but was
ultimately held on 30 March 2011. On 22 June 2011, the Department addressed a
letter to the applicant, informing her that she had been found guilty of charges 2 and 4
and that she was accordingly dismissed. Although this is not entirely clear, it would
appear that the applicant received this letter sometime between 22 June and
17 August 2011. She then requested reasons for the decision and also noted her
internal appeal against the dismissal. Item 8(4) of Schedule 2 of the EEA provides
that a sanction may not be implemented pending the outcome of an appeal.’
Consequently, the applicant was retained. However, she was shifted from the section

that was responsible for administering scholar transport.

[12] On 17 October 2011, the applicant again caused a letter to be sent to the
Department requesting reasons for her dismissal. The Department acknowledged
receipt of the letter but did nothing more. Radio silence ensued until the applicant,
now for a third time, requested reasons for her dismissal on 6 March 2013. In this
letter the applicant’s attorney pertinently indicated that they regarded the employer’s

dilatory conduct in finalising the appeal process to mean that the Department had

* Item 8(4) of Schedule 2 of the EEA which reads as follows: “The employer may not implement the sanction
during an appeal by the educator.”
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abandoned their right to discipline the applicant. Yet again, on 3 May 2013, the
applicant’s attorney wrote to the Department reiterating their request and their
recordal that the Department had abandoned the disciplinary action. Only on
5 December 2013 — more than two years after their last communication to the
applicant — did the Department revert, and even then merely by attaching a partial
excerpt of the reasons for her dismissal as provided by the presiding officer. It is
apparent from the excerpt that the basis for the dismissal was her “bad faith” and that
“she [had] overstepped her boundaries in terms of the code of conduct”. Finally, on
14 February 2014, the first respondent dismissed the applicant’s appeal, and the

sanction of dismissal then took effect.

Litigation history
Education Labour Relations Council

[13] Aggrieved by the outcome of her internal appeal, the applicant referred a
dispute impugning the substantive and procedural fairness of her dismissal to the third
respondent, the Education Labour Relations Council. The matter was set down for

arbitration on 4 August 2014. Mr Qotoyi was appointed to arbitrate the dispute.

[14] The applicant advanced two contentions: first, the Department abandoned the
disciplinary process after the applicant’s appeal against her dismissal; and second, the

dismissal was substantively and procedurally unfair.

[15] The applicant’s main submission concerning the abandonment of the
disciplinary process was premised on the extensive delay between the dismissal and
the finding on appeal and her continued employment. The Department argued that her
continued employment was in consequence of item 8(4) of Schedule 2 of the EEA
which precluded it from implementing the sanction pending the decision on appeal.
The Department also contended that, even though the sanction was not implemented,
she was removed from her previous role in the Scholar Transport Section. The

arbitrator accepted this premise.
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[16] The arbitrator took cognisance of the fact that the three years taken by the
Department in dealing with and disposing of a labour dispute is an inordinately long
delay. However, the arbitrator found that any prejudice that the applicant may have
suffered was ameliorated by the fact that she was gainfully employed throughout. The
arbitrator held that the applicant’s argument that the Department had abandoned the
appeal process had to fail in light of the Department’s reliance on item 8(4) of
Schedule 2 of the EEA.

[17] The arbitrator, nevertheless, found that the dismissal could not be predicated on
a breach of the Treasury Practice Note® because it was likely that the applicant had no
knowledge of its content. Instead, he found misconduct in a breach of the
Department’s Revised Policy Guidelines for Scholar Transport (Revised Guidelines)
of which the applicant was not only aware, but which she also referred to as “her

bible”. Clause 11.2.1 of the Revised Guidelines provides:

“Any governmental/departmental officer may sign a contract as transport provider, as
long as he/she declares his/her business status/interest and also obtain permission to

trade with Government from his/her Head of Department.”

[18] The arbitrator held that this clause required officials with a direct or indirect
interest in the awarding of a contract to comply with two requirements: (a) to disclose
their interest and (b) to obtain prior permission from the Head of Department. The
applicant faltered on the second hurdle — she failed to obtain the requisite permission.
This failure, the arbitrator held, was egregious as she was “the guardian and
custodian” of the policy as the Co-ordinator of Scholar Transport. The benefit to her
husband was also not negligible — he received almost R300 000 in service fees.
Finally, the applicant also admitted that her decision to appoint her spouse was to

ameliorate his dire financial situation, exacerbated by his unemployment. The

> Albeit, more accurately, the Treasury Regulations that the Practice Note references.
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arbitrator found that the applicant’s conduct seriously and negatively impacted upon

the trust relationship with the Department.

[19] The arbitrator had regard to the Sidumo test in determining whether dismissal
was an appropriate sanction. The test sets out the following factors that must be
considered:

(@)  the importance of the rule that has been breached;

(b)  the reason the employer imposed the sanction of dismissal; and

(c)  the harm caused by the employee’s conduct.’

[20] The arbitrator found that nothing in the formulation of charges 1 or 2 described
conduct that is inherently outlawed and thus the applicant could not be found guilty on
those charges. He also found that the applicant could not be guilty of charge 3 given
that she cannot be convicted of contravening a rule of which she was unaware.
However, the applicant was found guilty of charge 4 for failing to adhere to the

Revised Guidelines.

[21] Dismissal for this contravention was found to be a fair sanction given the
seriousness with which the contravention of the policy was viewed: several
memoranda concerning its contents and the importance of compliance therewith were
circulated. Furthermore, the fact that the applicant was in a position of trust and
abused that trust to advance her own interests breached the relationship of trust

between her and her employer.

[22] The arbitrator concluded that the dismissal was substantively fair. The award
is silent on procedural fairness. This despite the fact that it is clear from the award
that the applicant had also raised procedural fairness as an issue, and that the arbitrator

had considered it and made a finding.’

® Sidumo v Rustenburg Platinum Mines Ltd [2007] ZACC 22; 2008 (2) SA 24 (CC); 2008 (2) BCLR 158 at
para 78. The factors applied are not exhaustive.

" In paragraph 4 of the award, under the heading ‘Issues to be decided” the award reads—

9
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Labour Court

[23] The applicant turned to the Labour Court to have the arbitration award
reviewed and set aside. She approached the Court on the basis that the arbitrator had
misunderstood the Revised Policy and overlooked the Department’s delay in finalising
the disciplinary process.®  She reiterated that the Department abandoned the
disciplinary procedure against her, and that her dismissal constituted a fresh
repudiation of the employment agreement. She further submitted that the Department
should be estopped from relying on the letter of February 2014 in which the dismissal

was communicated to her.

[24] The respondents — now consisting of the first to fourth respondents, and not just
the Department — opposed the application on the grounds that the award was
reasonable. They submitted that the applicant had conceded that her motive for
awarding the contract to her spouse was to benefit him. Consequently, the
relationship of trust had broken down irreparably. Concerning the delay, they
submitted that the applicant was not prejudiced: the delay was not excessive and that
there was, in any event, no prescribed time limit to finalise disciplinary proceedings.
The respondents sought to explain the delay as being reasonable on the basis that the

National Government had intervened in the administration of the Department.

[25] The Labour Court considered the test for review as propounded in Herholdt:

“A review of a CCMA award is permissible if the defect in the proceedings falls
within one of the grounds in section 145(2)(a) of the LRA. For a defect in the

“The issue to be decided was whether the dismissal of the applicant was substantively and
procedurally unfair.”

Again in paragraph 9, the award reads:

“The applicant contends that the failure by the respondent to timeously deal with her appeal
meant that the department had abandoned the disciplinary proceedings and that the outcome of
the appeal constituted a fresh dismissal which was substantively and procedurally unfair.”

The arbitrator considered this argument and came to the conclusion as set out in [16] above.

8 She also challenged the sanction.
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conduct of the proceedings to amount to a gross irregularity as contemplated by
section 145(2)(a)(ii), the arbitrator must have misconceived the nature of the inquiry
or arrived at an unreasonable result. A result will only be unreasonable if it is one
that a reasonable arbitrator could not reach on all the material that was before the
arbitrator. Material errors of fact, as well as the weight and relevance to be attached
to particular facts, are not in and of themselves sufficient for an award to be set aside,

but are only of any consequence if their effect is to render the outcome

unreasonable.”™®

[26] The Labour Court held that the arbitrator “recorded, correctly, that he had to
determine the substantive and procedural fairness” of the dismissal.’> The court also
considered the arbitrator’s determinations of substantive fairness and found it to be
within the spectrum of reasonableness. Turning to the applicant’s reliance on
estoppel, the court found that it was ill-conceived and could not be relied upon to

make what is unlawful, lawful.

[27] In addition, the Labour Court held that the arbitrator correctly understood the
Revised Guidelines.™* The Labour Court also held that the arbitrator was correct in
his finding, and that a dismissal was an appropriate sanction. Thus, it dismissed the

review application.

Leave to appeal to the Labour Appeal Court

[28] The Labour Court, as well as the Labour Appeal Court refused leave to appeal.

In this Court

[29] The applicant approached this Court on the same grounds as set out in her
application to the Labour Court, namely that the award falls outside the bounds of

reasonableness and should therefore be set aside.

® Herholdt v Nedbank Ltd (Congress of South African Trade Unions as amicus curiae) [2013] ZASCA 97; 2013
(6) SA 224 (SCA) at para 25.

19 stokwe v MEC, Department of Education, Eastern Cape Province, unreported judgment of the Labour Court
of South Africa, Case No PR 235/14 (6 August 2015) (Labour Court judgment) at para 10.

1d at para 11.

11
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[30] Again, the reasons advanced broadly relate to: (a) the arbitrator’s incorrect
understanding of the Revised Guidelines; (b) the procedure which was tainted by
undue delay; and (c) the Department’s abandonment of its disciplinary proceedings

against her. Issues (b) and (c) are interrelated.

[31] The applicant reiterates that clause 11.2.1 of the Revised Policy applies only if
the governmental employee is appointed as a service provider, and not when such
employee awards a service contract to someone else. The reason why permission
instead of a declaration is required stems from section 30 of the Public Service Act™
which requires an employee in the public services sector to obtain permission before
obtaining other remunerative work. Clause 11.2.1 was not breached, because on an
ordinary grammatical reading of the clause, permission is required only where the
governmental officer signs a contract as a transport provider. But the applicant’s

spouse is not a governmental officer.

[32] In this Court, only the first and second respondents have participated in the
proceedings. The third and fourth respondents have elected to remain supine. For

convenience, | shall refer to the first and second respondents as the respondents.

[33] The respondents concede the point relating to clause 11.2.1 in their written
argument. Instead, the respondents now purport to base the finding of the applicant’s
transgression on a violation of clause 12.3.7 and, additionally, a violation of the
Public Finance Management Act (PFMA)."®* But they have not identified the

provision of the PFMA they contend was transgressed.

[34] Concerning the delay in finalising the disciplinary proceedings, the applicant

relies on two main arguments that: (a) the delay was an unexplained and unjustified

12103 of 1994.
13 1 of 1999.

12
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departure from her employer’s internal disciplinary procedure and therefore unlawful,

and (b) the delay was not consonant with the Labour Relations Act (LRA)."

[35] The applicant highlighted that her employment and dismissal were regulated by
the EEA. The EEA distinguishes between serious misconduct (section 17) and
misconduct generally (section 18). However, regardless of the classification of the
misconduct, the EEA provides that whenever it is alleged that an educator has
committed serious misconduct or misconduct generally, the employer must institute
disciplinary proceedings in accordance with the disciplinary code and procedures
contained in Schedule 2 of the EEA.

[36] Some of the salient features of Schedule 2 include:

(@  Itis guided by the principles that discipline must be applied in a prompt,
fair, consistent and just manner,™ and that disciplinary proceedings must
be concluded in the shortest possible time frame.®

(b)  The disciplinary hearing must be held within ten working days after the
notice setting out the charges is delivered to the educator."’

(c)  An educator may appeal against the finding of the chairperson to the
Minister or Member of the Executive Council of Education, but
Schedule 2 does not fix a specific time-frame as to when the outcome of
the appeal is to be communicated.”® However, the Education Labour
Relations Council provides for a 45-day window in which an appeal is

to be decided.®

14 66 of 1995.

1> Schedule 2 item 2(b).
% 1d item 2(g).

1d item 7(1).

8 1d item 9.

19 Item 8.1.1 of the Education Labour Relations Constitution, 2016. See also Denel (Pty) Ltd v Vorster [2004]
ZASCA 4; 2004 (4) SA 481 (SCA) at para 16:

“The procedure provided for in the disciplinary code was clearly a fair one - it would hardly
be open to the appellant to suggest that it was not - and the respondent was entitled to insist
that the appellant abide by its contractual undertaking to apply it. It is no answer to say that
the alternative procedure adopted by the appellant was just as good.”

13
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[37] The applicant relies on Riekert in which the Labour Court held that where an
employer does not comply with its own disciplinary procedures it has a duty to justify
non-compliance, and, having regard to all the relevant circumstances, establish that

the procedure was still substantially fair, reasonable and equitable.?

[38] The respondents submit that disciplinary codes serve as a guide, and not rigid
rules, on how disciplinary proceedings are to be conducted. The EEA prescribes no
time-frames for an appeal. The respondents accept that they should ordinarily be
guided by the underlying principle that disciplinary proceedings must be concluded in
the shortest possible time-frame. However, they assert that the reason for the delay
was that as of April 2011 the Department was placed under administration following

an intervention by National Government in terms of section 100 of the Constitution.”*

2 Riekert v Commission for Conciliation, Mediation and Arbitration [2005] ZALC 90; [2006] 4 BLLR 353 (LC)
at para 22 where it was stated:

“When an employer does not comply with aspects of its own disciplinary procedures, there
must be good reason shown for its failure to comply with its own set of rules. An employer
must justify the non-compliance with its own code and, having regard to all the relevant
circumstances, the employer bears the onus to satisfy the objective requirement that their
conduct was substantially fair, reasonable and equitable.”

2! Section 100 of the Constitution which is headed “National intervention in provincial administration” provides:

“(1) When a province cannot or does not fulfil an executive obligation in terms of the
Constitution or legislation, the national executive may intervene by taking any
appropriate steps to ensure fulfilment of that obligation, including—

a) issuing a directive to the provincial executive, describing the extent of the
failure to fulfil its obligations and stating any steps required to meet its
obligations; and

(b) assuming responsibility for the relevant obligation in that province to the extent
necessary to—

0] maintain essential national standards or meet established minimum
standards for the rendering of a service;

(i) maintain economic unity;
(iii) maintain national security; or

(iv) prevent that province from taking unreasonable action that is prejudicial to
the interests of another province or to the country as a whole.

2 If the national executive intervenes in a province in terms of subsection (1)(b)—

@ it must submit a written notice of the intervention to the National Council of
Provinces within 14 days after the intervention began;

14
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The respondents explain the nature and scope of the intervention as including that the
“Minister of Education, acting on behalf of the National Executive, [being] mandated
[to] take over all the statutory obligations and functions of provincial authorities
including those regulated by the EEA”. The intervention was also to address systemic

challenges relating to administration.

[39] The applicant, in counter, submits that section 100(1) applies only to executive
obligations of a province. It does not apply to administrative functions such as
disciplinary hearings. She also highlights that this was raised for the first time before

the Labour Court which accepted it without any interrogation.

[40] The applicant also argues that the delay subverts the objective of the LRA
which is to promote the effective resolution of disputes. In this regard, she relies on
several cases where a delay in finalising disciplinary proceedings led to a finding of
procedural irregularity.?? The impact of the delay, so the argument goes, was that it
engendered a legitimate expectation that the disciplinary proceedings had been

abandoned.

[41] The applicant relied on Moroenyane® in support of the contention that an
undue delay in finalising disciplinary proceedings can manifest a waiver of the right to
discipline the employee. The usual requirements of waiver are still to be met: i.e. a

party fully knew what its rights were and acted so as to leave no reasonable doubt that

(b) the intervention must end if the Council disapproves the intervention within 180 days
after the intervention began or by the end of that period has not approved the
intervention; and

(© the Council must, while the intervention continues, review the intervention regularly
and may make any appropriate recommendations to the national executive.

3) National legislation may regulate the process established by this section.”

22 Department of Public Works, Roads and Transport v Matshoso [2005] JOL 14643 (LC) (Matshoso) where the
LC held that the failure of the parties to explain a delay of almost three years in finalising the disciplinary
proceedings of the respondent rendered it procedurally unfair; Moroenyane v Station Commander of the South
African Police Services, Vanderbijlpark [2016] JOL 36595 (LC) at para 38 where a delay of two years in
convening a disciplinary hearing is to considered in the light of “whether, in all circumstances, the delay would
inevitably and irremediably taint the overall substantive fairness of the trial if it were to commence”.

2 Moroenyane above n 22.

15
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it intended to surrender the right.>* She submits that the inexplicable and inordinate
delay, coupled with her continued right to work, serves as a clear indication that the

Department abandoned its right to discipline her.

[42] For their part, the respondents argue that they immediately implemented the
sanction, once it became final, and this leaves no room for doubt that the trust
relationship between the parties broke down irreparably and that they have always
evinced a clear intention to pursue this matter. The respondents rely on the
applicant’s removal from the transport programme as indicative of a breakdown in the

trust relationship.

Jurisdiction

[43] The respondents argue that this application does not engage this Court’s
jurisdiction. On the contrary, the applicant submits that her right to fair labour
practices as enshrined in section 23(1) of the Constitution has been violated. Certain
sections of the LRA are of application in deciding this matter — albeit not clearly
identified in her affidavit,”> namely sections 1, 185, 188 and Schedule 8 of the LRA.
Nevertheless, the thrust of the applicant’s case clearly invokes these statutory

provisions.

[44] Section 1(d)(iv) provides:

“The purpose of this Act is to advance economic development, social justice, labour
peace and the democratisation of the workplace by fulfilling the primary objects of
this Act, which are:

(d) to promote—

(iv)  the effective resolution of labour disputes.”

% |d at para 43.

% This Court has on previous occasion overlooked a failure to clearly identify the relevant sections of the
relevant labour legislation in considering whether its jurisdiction is engaged: See Mbatha v University of
Zululand [2013] ZACC 43; (2014) 35 1LJ 349 (CC); [2014] 4 BLLR 307 (CC) at para 43:

“Certain provisions of the Basic Conditions of Employment Act (‘'BCEA”) are relevant to the
applicant’s case even though he might not have referred to them in his affidavits”.

16
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[45] Section 185(a) provides that “[e]very employee has the right not to be unfairly

dismissed” while section 188(2) provides that:

“Any person considering whether or not the reason for dismissal is a fair reason or
whether or not the dismissal was effected in accordance with a fair procedure must

take into account any relevant code of good practice issued in terms of this Act.”

The Code of Good Practice is located in Schedule 8.

[46] In NEHAWU? this Court - dealing with the interpretation and application of
legislation enacted to give effect to and regulate the fundamental right conferred

by section 23 of the Constitution®” - observed:

% National Education Health and Allied Workers Union v University of Cape Town [2002] ZACC
27; 2003 (3) SA 1 (CC); 2003 (2) BCLR 154 (CC) (NEHAWU).

27 Section 23 provides:

(1) Everyone has the right to fair labour practices.

(2) Every worker has the right—
@ to form and join a trade union;
(b) to participate in the activities and programmes of a trade union; and
(© to strike.

3) Every employer has the right—
@ to form and join an employers” organisation; and

(b) to participate in the activities and programmes of an employers’
organisation.

(@) Every trade union and every employers’ organisation has the right—
@ to determine its own administration, programmes and activities;
(b) to organise; and
(c) to form and join a federation.
(5) Every trade union, employers’” organisation and employer has the right to engage in

collective bargaining. National legislation may be enacted to regulate collective
bargaining. To the extent that the legislation may limit a right in this Chapter, the
limitation must comply with section 36 (1).

(6) National legislation may recognise union security arrangements contained in
collective agreements. To the extent that the legislation may limit a right in this
Chapter, the limitation must comply with section 36 (1).

17
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“The LRA was enacted ‘to give effect to and regulate the fundamental rights
conferred by [section 23] of the Constitution’. In doing so the LRA gives content
to section 23 of the Constitution and must therefore be construed and applied
consistently with that purpose.  Section 3(b) of the LRA underscores this by
requiring that the provisions of the LRA must be interpreted ‘in compliance with the

Constitution’. Therefore the proper interpretation and application of the LRA will

raise a constitutional issue.”?

[47] Accordingly, this Court’s constitutional jurisdiction is engaged.

Leave to appeal

[48] In order to obtain leave to appeal in this Court the applicant must demonstrate
that it is in the interests of justice to grant leave. In reaching that conclusion this

Court must also have regard to the prospects of success.?

[49] This application concerns an unfair dismissal claim. The loss of a job can
adversely and severely impact the dignity of a person and their livelihood. In Sidumo
this Court held that “security of employment is a core value of the Constitution which
has been given effect to by the LRA”.*® In addition, this matter raises an issue relating
to an inordinate delay in concluding disciplinary proceedings and its bearing on the
fairness of the disciplinary procedure and dismissal — a question that has not been
considered by this Court before. Moreover, in NEHAWU, this Court held that whilst it
will not necessarily hear all appeals emanating from the Labour Appeal Court simply
because they involve the proper interpretation of the LRA, it will do so if the appeal
s 31

raises “important issues of principle”.”> This matter is, to my mind, such a case.

NEHAWU has been followed by subsequent decisions of this Court.*

% NEHAWU above n 26 at para 14. See also National Union of Metalworkers of South Africa v Intervalve (Pty)
Ltd [2014] ZACC 35; (2015) 36 ILJ 363; 2015 (2) BCLR 182 (CC) (Intervalve) at para 25; Food and Allied
Workers Union v Ngcobo N.O. [2013] ZACC 36; 2014 (1) SA 32 (CC); 2013 (12) BCLR 1343 (CC) at para 2.

% NEHAWU above n 26 at para 25.
%0 Sidumo above n 6 at para 72. See also NEHAWU above n 26 at para 42.
1 NEHAWU above n 26 at para 31.

%2 See for example Rural Maintenance (Pty) Limited v Maluti-A-Phofung Local Municipality [2016] ZACC 37;
(2017) 38 ILJ 295 (CC); 2017 (1) BCLR 64 (CC) at para 17; Florence v Government of the Republic of
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[50] This case also enjoys reasonable prospects of success — as will become
apparent later. Accordingly, the interests of justice dictate that leave to appeal ought

to be granted.

Condonation

[51] The application for leave to appeal was due to be lodged with this Court on
7 September 2017. It was only lodged on 13 January 2018. The delay is not
negligible. However, by way of explanation, the applicant submits that because of her
impecuniosity she experienced financial impasse with her erstwhile attorneys at the
time of receiving the Labour Appeal Court’s order refusing leave to appeal. Her new
attorneys had difficulties in obtaining her file from the previous attorneys, and she was
compelled to look elsewhere for legal representation and secured the services of

pro bono counsel to mitigate her financially precarious situation.

[52] The respondents’ answering affidavit was filed 23 days out of time. The
respondents submit that the applicant effected service of her application at the wrong
office. This, coupled with their counsel’s temporary indisposition and the fact that
there was a document that had to be sourced elsewhere were some of the reasons

proffered for the delay.

[53] In addition, the applicant also filed her written submissions four days out of
time. She cites travel costs and the importance of the need for her legal team to be
fully briefed on certain aspects of the Department’s disciplinary procedure as the

cause of the delay.

South Africa [2014] ZACC 22; 2014 (6) SA 456 (CC); 2014 (10) BCLR 1137 (CC) at para 24 and
South African Police Service v Solidarity obo Barnard [2014] ZACC 23; 2014 (6) SA 123 (CC); 2014 (11)
BCLR 1095 (CC) at para 232.
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[54] This Court has held, in a long line of cases, that the overarching principle when
considering an application for condonation is the interests of justice.*®> There are
several factors the Court has to consider when making this determination, including
the nature of the relief sought, the extent and cause of the delay, the impact of the
delay on the administration of justice and on other litigants, the reasonableness of the
explanation for the delay, the importance of the issue to be raised in the intended
appeal and the prospects of success.** Having weighed up the relevant factors, the
interests of justice dictate that condonation to both the applicant and the respondents

should be granted as none of the parties has suffered prejudice as a result of the delay.

Merits
Nature of review

[55] In Sidumo, this Court said:

“Section 185 of the LRA provides that every employee has the right not to be unfairly
dismissed and subjected to unfair labour practices. Where an employee claims that
he or she has been unfairly dismissed, the dismissal dispute is submitted to
compulsory arbitration in terms of section 191(5)(a), either before the CCMA, or a

bargaining council.”*

[56] A party who is dissatisfied with the outcome of the arbitration can review the
award. In Bato Star Fishing the standard for review was enunciated in the following
terms: is the decision reached by the commissioner one that a reasonable decision-
maker could not reach?® In Sidumo this Court endorsed this test and said: “Applying

[the test] will give effect not only to the constitutional right to fair labour practices,

35 v Mercer [2003] ZACC 22; 2004 (2) SA 598 (CC); 2004 (2) BCLR 109 (CC) at para 4.

¥ Brummer v Gorfil Brothers Investments (Pty) Ltd [2000] ZACC 3; 2000 (2) SA 837 (CC); 2000 (5) BCLR
465 (CC) at para 3.

% Sidumo above n 6 at para 58.

% Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism [2004] ZACC 15; 2004 (4) SA
490 (CC); 2004 (7) BCLR 687 (CC) at para 44.

20



PETSE AJ

but also to the right to administrative action which is lawful, reasonable and

procedurally fair”.*’

Substantive fairness

[57] In determining whether the arbitrator’s award is reviewable, the substantive
fairness of the applicant’s dismissal is pertinent. Here, it is necessary to have regard
to what the essence of the charges proffered against the applicant entailed. Put more
simply: which rule(s) was she alleged to have breached? As already mentioned, the
applicant was found guilty of charges 2 and 4. During the arbitration proceeding and
after the arbitrator commented on the lack of clarity of the charge sheet, the finding of
guilt based on charge 2 was overruled (and the finding of not-guilty on charge 1
sustained). The arbitrator then considered charge 3 which amounted to a charge of
unjustifiably prejudicing the administration, discipline or efficiency of the Department
by contravening the PFMA and relevant treasury regulations initially highlighted by
Mr Spies. The arbitrator held that the applicant was not aware of the relevant rules
and could therefore not be found guilty of contravening these rules. The applicant

was ultimately found guilty only on charge 4:

“It is alleged that you are guilty of misconduct in terms of section 18(1)(g) in that you
‘misused your position in the [Department], an office of the State or a school or adult
learning centre to promote or to prejudice the interest of any persons’ as you
approved a services rendered by your husband. This caused you to promote your own

interest and that of your husband.”

[58] Relying solely on clause 11.2.1 of the Revised Policy, the arbitrator found the
applicant guilty. On review before the Labour Court, only the applicability of this rule
was considered. After the applicant mounted a persuasive argument against the
applicability of clause 11.2.1 to her conduct before this Court, the respondents
acknowledged that “[c]lause 11.2.1 makes provision for a departmental officer to sign

a contract as a transport provider”, and that the “applicant was not the transport

%" Sidumo above n 6 at para 112.
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provider per se”. Thus, in essence, conceding the argument that the clause in question
was inapplicable to the situation where the applicant awarded the service contract,
rather than render the services herself. Faced with this difficulty, the respondents
changed tack and sought to invoke the PFMA and the Treasury Regulations, and
clause 12.3.7. This cannot be. The history of the matter clearly indicates that the
applicant’s conduct was assessed in terms of clause 11.2.1 and her failure to meet one
of the requirements set out in the clause, namely, to obtain permission from the Head

of Department to award the service contract. Clause 12.3.7, however, provides:

“No principal or educator is benefitting in any manner i.e. directly or indirectly, from
the subsidy system unless there is no alternative transport available or no one is
prepared to render the service. This declaration (unavailability of transport and
transport provider) should always be in writing, authenticated by both the Principal,
SGB [school governing body] and the school’s Circuit Manager and recorded for

future reference.”

[59] It is manifest from what is set out in the preceding paragraph that
clauses 11.2.1 and 12.3.7 regulate different, albeit interrelated, situations. The former
permits a departmental officer, like the applicant, to sign a contract as a transport
provider under certain defined circumstances. The latter imposes an embargo on a
principal or educator from benefitting, directly or indirectly, from a transport subsidy
system where there is no alternative transport available or no one is prepared to render

the service.

[60] In the arbitration award, the arbitrator notes: “That Ms Stokwe disclosed her
interest is not in dispute. Copies of the declaration forms were submitted as

b

evidence.” This raises several questions to which the facts provide no answers. Was
this declaration of the same form as intended in clause 12.3.7? Did she then comply?
Was it even possible for the applicant to submit a declaration and have it authenticated
by the school’s principal, school governing body and the circuit manager, given that
she was not stationed at a school? Does this authentication requirement apply

nonetheless? It is impossible to tell, and the applicant was not afforded an opportunity
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to raise any of these issues, or potential other issues, given that her disciplinary action

was based on a violation of clause 11.2.1.

[61] In De Klerk the then Industrial Court held that a charge must contain
“sufficient particulars to enable the applicant to answer them in the proper manner”.*

In Woolworths, the Labour Appeal Court acknowledged that—

“[t]he misconduct charge on and for which the employee was arraigned and convicted
at the disciplinary enquiry did not necessarily have to be strictly framed in accordance

with the wording of the relevant acts of misconduct as listed in the appellant’s

disciplinary codes, referred to above.”

However—
“It was sufficient that the wording of the misconduct alleged in the charge-sheet

conformed, with sufficient clarity so as to be understood by the employee, to the
22 40

substance and import of any one or more of the listed offences.” ™ (emphasis added).

[62] Thus, this raises the question whether the arbitrator’s finding that the dismissal
was substantively fair falls within the “band of reasonableness” to which a reasonable
decision-maker could arrive at on the available material? In the context of this case
the answer must be in the affirmative. On her own version, the applicant was under
no illusion that in awarding the contract to her spouse she was acting irregularly in
wanton disregard of departmental prescripts. Thus the arbitrator’s conclusion that
“officials with a direct or indirect interest in the awarding of a contract [were required]
to (a) disclose their interest, and (b) obtain prior permission from the Head of the
Department before contracting with the Department”, although not beyond criticism,

was not so unreasonable as to render her decision one that a reasonable arbitrator,

% De Klerk v Del Ingenieurswerke (Edms) Bpk (1993) 14 I1LJ 231 (IC) at 234F.

% Woolworths (Pty) Ltd v Commission for Conciliation Mediation and Arbitration [2011] ZALAC 15; (2011)
32 1LJ 2455 (LAC) at para 32.

g,
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acting carefully and paying due regard to the substance of the charge against the

applicant, could not have reached.

[63] Accordingly, the arbitrator did not, on the facts of this case, reach an
unreasonable decision to warrant interference by this Court in relation to the aspect of
substantive fairness of the dismissal. The conclusion that the dismissal is
substantively fair is not dispositive of the matter. It remains necessary to determine

whether the dismissal was procedurally fair. It is to that question that I now turn.

Procedural fairness

[64] A dismissal should be procedurally, as well as substantively, fair.** The LRA
espouses speedy resolution of labour disputes.*” And so does the EEA which provides
that the principles underlying any procedure to discipline an educator include that
discipline should be prompt and fair,*® and that disciplinary proceedings “must be
concluded in the shortest possible time frame”.** The applicant’s misconduct
occurred in August 2009. She received the final determination on appeal only in

February 2014 (five months short of five years).

[65] The misconduct was discovered by Mr Spies, reported to his superior, drawn to
the applicant’s attention and then responded to by the applicant, all of which happened
before the end of September 2009. Yet, the applicant was charged only in June 2010.
[tem 7 of Schedule 2 of the EEA provides that: “[t]he disciplinary hearing must be
held within ten working days after the [notice containing the charges] is delivered to
the educator.” Despite this, the applicant’s disciplinary hearing took place on

30 March 2011 — almost nine months later. Given the lackadaisical approach adopted

! Section 188(1) of the LRA.

“2 RAF v CCMA [2010] JOL 26245 (LC) at para 14; Van Eyk v Minister for Correctional Services [2005] JOL
14233 (E) at para 14.

3 Schedule 2 item 2(b).
“ Id item 2(g).
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by the employer in prosecuting the charges, it is not surprising that the appeal — which

was lodged in August 2011 — was decided only in February 2014.

[66] True, initially the applicant did not rely on the delay to institute disciplinary
proceedings or hold a disciplinary hearing for her assertion that her dismissal was
procedurally unfair. However, these factors do provide a background when the delay
in deciding her appeal is to be judged. The nub of her complaint is the delay in
deciding her appeal.

[67] The requirement of promptness not only extends to the institution of
disciplinary proceedings, but also to their expeditious completion.”® If an employee is
retained in employment for an extended period after the institution of disciplinary
action, it may indicate that the employment relationship has not broken down.*”® An
appeal procedure is a separate facet of the disciplinary procedure and must be

conducted with the same degree of alacrity for procedural fairness to be fulfilled.*’

[68] The applicant advances two arguments concerning the delay in finalising her
appeal: First, is that the delay, coupled with the insufficient explanation by the
Department, is procedurally unfair according to the internal disciplinary procedure of
the Department, as well as according to the general understanding of procedural
fairness under the LRA. Second, that the Department’s conduct amounted to a waiver

of its right to discipline her. These are dealt with in turn below.

[69] In Toyota SA Motors this Court observed that “[a]ny delay in the resolution of

labour disputes undermines the primary object of the LRA”.*®

* Grogan Dismissal 2 ed (Juta: Cape Town 2014) at 283.
“d.
“"1d at 301.

“8 Toyota SA Motors (Pty) Limited v Commission for Conciliation, Mediation and Arbitration [2015] ZACC 40;
2015 JDR 2693 (CC); 2016 (3) BCLR 374 (CC) at para 1.
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Is the delay unfair?

[70] The applicant calls in aid several cases. However, the delay per se does not
constitute unfairness, but rather as Sachs J put it in Bothma, albeit in the context of a

delay in bringing a private prosecution:

“|T]he delay in the present matter must be evaluated not as the foundation of a right
to be tried without unreasonable delay , but as an element in determining whether, in

all the circumstances, the delay would inevitably and irremediably taint the overall

substantive fairness of the trial if it were to commence.”*°

[71] This also accords with the general principles of how delay impacts the fairness
of disciplinary proceedings. The question whether a delay in finalisation of
disciplinary proceedings is unacceptable is a matter that can be determined on a case-
by-case basis. There can be no hard and fast rules. Whether the delay would impact
negatively on the fairness of disciplinary proceedings would thus depend on the facts

of each case.

[72] In Moroenyane,® the Labour Court considered factors which this Court
initially propounded in Sanderson® in the context of assessing delays in criminal
prosecutions, and applied those factors to determine what constituted an unfair delay
in the context of disciplinary proceedings. It held:

“(@  The delay has to be unreasonable. In this context, firstly, the length of the
delay is important. The longer the delay, the more likely it is that it would be

unreasonable.

(b) The explanation for the delay must be considered. In this respect, the

employer must provide an explanation that can reasonably serve to excuse the

% Bothma v Els [2009] ZACC 27; 2010 (2) SA 622 (CC); 2010 (1) BCLR 1 (CC) at para 35.
%0 Moroenyane above n 22.

*! Sanderson v Attorney-General, Eastern Cape [1997] ZACC 18;1998 (2) SA 38 (CC); 1997 (12) BCLR 1675
at para 25.
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delay. A delay that is inexcusable would normally lead to a conclusion of

unreasonableness.

(©) It must also be considered whether the employee has taken steps in the course
of the process to assert his or her right to a speedy process. In other words, it
would be a factor for consideration if the employee himself or herself stood

by and did nothing.

(d) Did the delay cause material prejudice to the employee? Establishing the
materiality of the prejudice includes an assessment as to what impact the

delay has on the ability of the employee to conduct a proper case.

(e) The nature of the alleged offence must be taken into account. The offence
may be such that there is a particular imperative to have it decided on the
merits. This requirement however does not mean that a very serious offence
(such as a dishonesty offence) must be dealt with, no matter what, just
because it is so serious. What it means is that the nature of the offence could
in itself justify a longer period of further investigation, or a longer period in
collating and preparing proper evidence, thus causing a delay that is

understandable.

()] All the above considerations must be applied, not individually, but

holistically.

[73] The respondents’ attempt to explain the delay by invoking section 100 of the
Constitution comes to naught. The limited nature of section 100 was explained by this

Court as follows:

“The scope of intervention by one sphere in the affairs of another is highly
circumscribed. The national and provincial spheres are permitted by sections 100 and

139 of the Constitution to undertake interventions to assume control over the affairs

%2 Moroenyane above n 22 at para 42.
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of another sphere or to perform the functions of another sphere under certain well-

defined circumstances.”

Thus the national government’s intervention in the affairs of the Department under
section 100 of the Constitution did not divest the first respondent of his appellate

disciplinary powers.

[74] What is striking is the Department’s failure to provide any explanation for the
delay before the arbitrator. This is then followed up by a brief explanation in the
Labour Court which was accepted at face value without interrogation. It bears
emphasising that the EEA itself provides that disciplinary proceedings must be
completed in the shortest possible time-frame. This is the internal standard to which
the Department is bound. Whilst failure to follow an internal disciplinary code is not
in itself fatal, it remains a relevant factor in determining its impact on the fairness of
the process. On this score the remarks of the Labour Court in Stokwe are particularly

apt. The Labour Court said:

“The Public Service, however, is far more regimented. The obvious reason for this is
that public authorities are also regulated by administrative law. . . .Where a procedure

and remedy is prescribed either by legislation or collective agreement in the public

service, the public authority has to apply it.”**

[75] It is beyond question that the applicant’s disciplinary process was not
completed within the shortest possible time-frame given the excessive delay which
remains essentially unexplained by the Department.® The Department failed the

applicant at every turn. It failed to provide adequate reasons for her dismissal and it

%3 Johannesburg Metropolitan Municipality v Gauteng Development Tribunal [2010] ZACC 11; 2010 (6) SA
182 (CC); 2010 (9) BCLR 859 (CC) at para 44.

> Stokwe v MEC, Department of Education, Eastern Cape Province [2005] JOL 14331 (LC) para 42.

* In PSA obo Bawa / Department of Social Services and Population Development [2009] 6 BALR 575
(PHSDSBC) at 582 the Bargaining Council held that in the context of a delay in instituting disciplinary action
that there was “an evidentiary burden on the employer to explain or justify the apparent delay.” See also
Matshoso above n 22.
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did not respond to her letters enquiring as to the status of her appeal. It is also telling

that this was not even mentioned in the arbitrator’s award.

[76] Unsurprisingly, the Department puts great store on the fact the applicant
suffered no prejudice as she was still gainfully employed during this period.
However, the applicant submitted that the delay has had a concrete impact on her
disciplinary process: the appeal procedure allows for the MEC to call for a record
when an appeal is lodged and invite further submissions. Thus, the fact that the
sanction of dismissal was not implemented whilst the outcome of the appeal was still
awaited does not detract from the fact that the applicant, in the meantime, faced an
uncertain future. This factor had a negative impact on the procedural fairness of the
process. All things considered, it cannot be that the arbitrator was reasonable in

finding that the applicant’s dismissal was not procedurally unfair.

Waiver

[77] The applicant also argues that the Department’s dilatory conduct meant that it
had waived its right to pursue disciplinary proceeding against her. This, she asserts,
would have the effect of vitiating her dismissal. This argument is not novel for
employees who have faced a disciplinary sanction after a substantial delay.®® The
applicant rightly accepts that she bore the onus to prove that the Department plainly
intended to abandon its right to discipline her.”” And while the Department’s dilatory
conduct is to be deprecated, one thing is clear: the applicant was aware that her
continued employment was predicated on the prohibition in Schedule 8 of the EEA
which precluded the Department from implementing the sanction pending the decision

on appeal. The arbitrator accepted the Department’s explanation on this score, and in

% See for example PSA obo Bawa above n 55; Matshoso above n 22; Union of Pretoria Municipal Workers v
Stadsraad van Pretoria (1992) 13 ILJ 1563 (IC); Moeranyane above n 22 and MEC for Social Development:
Mpumalanga v Ramabulana N.O. [2018] ZALCJHB at 248.

*" Intervalve above n 28 at para 60. See also Laws v Rutherford 1924 AD 261 at 263.
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the absence of any other indicator that the Department had abandoned its appeal, this

argument is unavailing.

Remedy

[78] It remains now to determine the remedy that this Court should grant in the light
of its conclusion that the applicant’s dismissal was procedurally unfair. The LRA

provides for a range of remedies in sections 193(1), 193(2) and 194(1).

[79] Section 193(1) provides:

“If the Labour Court or an arbitrator appointed in terms of this Act finds that a

dismissal is unfair, the Court or the arbitrator may—

@) order the employer to reinstate the employee from any date not earlier than
the date of dismissal;

(b) order the employer to re-employ the employee, either in the work in which
the employee was employed before the dismissal or in other reasonably
suitable work on any terms and from any date not earlier than the date of
dismissal; or

(©) order the employer to pay compensation to the employee.”

[80] Further, section 193(2) provides:

“The Labour Court or the arbitrator must require the employer to reinstate or re-

employ the employee unless—

@) the employee does not wish to be reinstated or re-employed;

(b) the circumstances surrounding the dismissal are such that a continued
employment relationship would be intolerable;

(©) it is not reasonably practicable for the employer to reinstate or re-employ the
employee; or

(d) the dismissal is unfair only because the employer did not follow a fair

procedure.”
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[81] Finally, section 194(1) provides that:

“The compensation awarded to an employee whose dismissal is found to be unfair
either because the employer did not prove that the reason for dismissal was a fair
reason relating to the employee’s conduct or capacity or the employer’s operational
requirements or the employer did not follow a fair procedure, or both, must be just
and equitable in all the circumstances, but may not be more than the equivalent of 12
months’ remuneration calculated at the employee’s rate of remuneration on the date

of dismissal.”

[82] As section 193(2) of the LRA makes plain, the Labour Court or an arbitrator
must require the employer to reinstate or re-employ the employee. The order to
reinstate or re-employ must ensue as a matter of course unless any one of the four
exceptions listed in section 193(2)(a) - (d) are present. In that event, it would not be

obligatory to order reinstatement or re-employment of the dismissed employee.

[83] The conclusion reached in this judgment is that the applicant’s dismissal was
procedurally unfair owing to the extraordinary delay in instituting and concluding the
proceedings expeditiously.”®  On the other hand, section 193(1) vests the Labour
Court or an arbitrator with the discretion to order the employer to reinstate or re-

employ or to pay compensation to the employee.

[84] In Billiton Aluminium SA, this Court noted that, as a general rule, an appellate
court must decide an appeal on the basis of the facts as they were at the time of the
decision of the court of first instance.” In view of the fact that that the applicant’s
dismissal was found to be both substantively and procedurally fair, this aspect was not

ventilated in the Labour Court.

%8 Woolworths (Pty) Ltd v South African Commercial, Catering and Allied Workers Union [2017] ZALAC 54;
(2017) BLLR 1217 LAC at para 22.

% Billiton Aluminium SA Ltd t/a Hillside Aluminium v Khanyile [2010] ZACC 3; (2010) 31 ILJ 273 (CC); 2010
(5) BCLR 422 (CC) at para 35.
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[85] Given the paucity of the facts at the disposal of this Court, it is best to leave the
question of remedy to the Labour Court which will be better placed to determine this

issue having regard to all the relevant factors as the parties may desire to present to it.

[86] Such factors include: (a) the interests of justice; (b) the effect of the delay; and
(c) the fact that: (i) the applicant acted in an emergency; (ii) the temporary contract
was only for a short period; and (iii) the applicant continued with her employment
without any further blemish and the feasibility of reinstatement or re-employment.
Moreover, there has been no suggestion that as a consequence of the applicant’s
infraction, the Department suffered any financial loss. The list is by no means

exhaustive.

[87] In Powertech the Labour Appeal Court held that the following factors bear on
the question whether a remittal to the Labour Court is the best course to adopt. These
are whether—

(@)  the interests of justice and convenience will best be served by the
appellate court itself finalising the matter;

(b)  the issues were fully canvassed in the papers;
(c)  the parties are likely to suffer prejudice if the matter is not remitted; and

(d)  both parties requested the appellate court to finalise the matter.®

[88] As already indicated, the parties did not address the question of an appropriate
remedy in their written submissions. Neither has this issue been canvassed in any
meaningful way on the papers. Accordingly, it would be appropriate to remit this
matter to a specialist court better suited to investigate the parties’ respective present

circumstances and fashion an appropriate remedy accordingly.

% National Union of Metalworkers of South Africa obo Sinuko v Powertech Transformers (DPM) [2013]
ZALAC 34; (2014) 35 1LJ 954 (LAC) (Powertech) at para 43.
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Costs

[89] It remains to deal with the issue of costs. In labour-related disputes, the general
rule that costs follow the event finds no application. Rather, costs are governed by
section 162 of the LRA which provides that an order for payment of costs may be

granted in accordance with the dictates of the law and fairness.”

[90] In Dorkin Zondo JP stated:

“In making decisions on cost orders this Court should seck to strike a fair balance
between on the one hand, not unduly discouraging workers, employers, unions and
employers” organisations from approaching the Labour Court and this Court to have
their disputes dealt with, and, on the other, allowing those parties to bring to the

Labour Court and this Court frivolous cases that should not be brought to Court.”*

Dorkin was cited with approval by this Court in Zungu where the following was
stated:

“In the result, the Labour Court and the Labour Appeal Court erred in not following

and applying the principle in labour matters as set out in Dorkin. The courts did not

exercise their discretion judicially when mulcting the applicant with costs.”®

81 The section which is headed “Costs” provides:

“(1) The Labour Court may make an order for the payment of costs, according to the
requirements of the law and fairness.

(2) When deciding whether or not to order the payment of costs, the Labour Court may
take into account—

@ whether the matter referred to the Court ought to have been referred to
arbitration in terms of this Act and, if so, the extra costs incurred in referring
the matter to the Court; and

(b) the conduct of the parties—
0] in proceeding with or defending the matter before the Court; and
(i) during the proceedings before the Court.”

82 Member of the Executive Council for Finance, KwaZulu-Natal v Dorkin N.O. [2007] ZALAC 41; (2008) 29
ILJ 1707 (LAC) (Dorkin) at para 19.

8 Zungu v Premier of the Province of KwaZulu-Natal [2018] ZACC 1; (2018) 39 ILJ 523 (CC); [2018] 4 BLLR
323 (CC) at para 26.
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[91] Accordingly, before awarding costs in a labour-related dispute a court is
required to keep uppermost in its mind the requirements of the law and fairness. On
this score, the conduct of the parties and such factors as may be considered relevant
would bear on this issue. In the context of this case, and having regard to the
cumulative effect of the factors, such as the effect of the inordinate delay in the
disposition of the applicant’s internal appeal which has not been explained, the mental
anguish to which the applicant has been subjected as a consequence of the delay and
which was exacerbated by her loss of employment, it is my judgment that the conduct
of the respondents is deserving of censure. An adverse costs order against the
respondents would serve as an appropriate measure of this Court’s mark of

disapproval of the respondents’ conduct.

[92] Before making the order it is necessary to address one final issue. This matter
has had a long and tortuous history. The applicant was dismissed some seven years
ago, on 22 June 2011. She has been embroiled in litigation since then seeking a
remedy. Accordingly, the matter cries out for expeditious finalisation. The Registrar
of the Labour Court is thus requested to enrol the case as a matter of priority for the

determination of remedy.

Order

[93] In the result, the following order is made:

1. Condonation is granted.
2. Leave to appeal is granted.
3. The appeal is upheld with costs as against the first and second

respondents.
4, The order of the Labour Court is set aside and substituted with the

following:

“The dismissal of the applicant by the Department of Education

of the Eastern Cape Province was procedurally unfair.”
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5. The matter is remitted to the Labour Court to determine an appropriate

remedy.
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