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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK 

__________________________________________ 

       : 

CHRISTOPHER RAVALLESE,   : 

       : Index#: 107877/09 

       :  

    Plaintiff,  : 

       :   

v.       :  

       :            

JMED HOLDINGS, LLC,    :  

SALVUS SECURITY SERVICES,    : 

INC., EDDIE HUIE, JON CHIRONNA,  : 

BRIAN HOOD, and TIM COOK,   : 

       : 

    Defendants.  : 

__________________________________________: 

PLAINTIFF’S OPPOSITION TO SALVUS’ AND CHIRONNA’S MOTION FOR 

SUMMARY JUDGMENT 

 The Plaintiff, Christopher Ravallese (“the Plaintiff”), submits this Memorandum 

in Opposition to the Motion of the Defendants, Salvus Security Services (“Salvus”) and 

Jon Chironna (“Chironna”)(collectively, “the Defendants”), for Summary Judgment.  For 

the reasons that follow, the Defendants’ Motion should be denied. 

Argument 

Standard of Review 

 C.P.L.R. §3212(b) provides, inter alia, that a motion for summary judgment 

“shall be denied if any party shall show facts sufficient to require a trial of any issue of 

fact.” 

 Summary judgment is a drastic remedy that should be granted only if no triable 

issues of fact exist and the movant is entitled to judgment as a matter of law.  Alvarez v. 
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Prospect Hosp., 68 N.Y.2d 320, 324, 508 N.Y.S.2d 923, 501 N.E.2d 572 (1986).  The 

party for summary judgment must make a prima facie showing of entitlement to 

judgment as a matter of law, tendering sufficient evidence in admissible form 

demonstrating the absence of material issues of fact.  Winegrad v. New York Univ. Med. 

Ctr., 64 N.Y.2d 851, 853, 487 N.Y.S.2d 316, 476 N.E.2d 642 (1985).  A failure to make 

such a showing requires denial of the motion, regardless of the sufficiency of the 

opposing papers.  See, Smalls v. AJI Indus., Inc., 10 N.Y.3d 733, 735, 853 N.Y.S.2d 526, 

883 N.E.2d 350 (2008).   

 The Court views the evidence in the light most favorable to the nonmoving party, 

and gives the nonmoving party the benefit of all reasonable inferences that can be drawn 

from the evidence.  See, Negri v. Stop & Shop, Inc., 65 N.Y.2d 625, 626, 491 N.Y.S.2d 

151, 480 N.E.2d 740 (1985).   

I. The Defendants’ Entire Motion Addresses Only One Alleged Cause of 

Action in the Plaintiff’s Complaint, Rendering Its Request for 

Dismissal of All Counts Wholly Inappropriate; and Its Request That 

Co-Defendants’ Cross-Claims Be Dismissed Contra to Legal 

Precedent. 

The Defendants requests that the Court “dismiss [P]laintiff’s complaint as [he]  

cannot establish a prima facie case of negligence”; and dismiss “any and all cross-

claims” (Salvus Memorandum, Point III).1  The Defendants ignore, however, that the 

Plaintiff’s Complaint contains three (3) other causes of action in addition to negligence:  

Assault and Battery (Count I); Respondeat Superior (Count II); and Negligent 

Supervision (Count III).  Because Salvus completely fails to address any of these counts, 

summary judgment as to the entire Complaint is inappropriate.  See, e.g., Dominique v. 

                                                 
1 The Defendant’s Memorandum is not paginated. 
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Palattella, 282 A.D.2d 424, 425, 722 N.Y.S.2d 404, 404-05 (2d Dept. 2001)(“Although 

the request for relief on the defendant’s motion for summary judgment was to dismiss the 

entire complaint, his motion papers addressed only the causes of action asserted by the 

plaintiffs . . . , which were to recover damages for personal injuries.  We make no 

determination as to the cause of action . . . to recover for property damage”); Jimenez v. 

Kambli, 272 A.D.2d 581, 582, 708 N.Y.S.2d 460, 461 (2d Dept. 2000)(“Although the 

request for relief in the defendant’s motion for summary judgment was to dismiss the 

entire complaint, his motion papers addressed only the first cause of action, . . . , and the 

Supreme Court treated the motion as one to dismiss only the first cause of action.  We 

make no determination as to the second cause of action”); Ronan v. Northrup, 245 

A.D.2d 1119, 1119, 667 N.Y.S.2d 181, 182 (4th Dept. 1997)(“Stevens failed to establish 

his entitlement to summary judgment with respect to the breach of contract and 

malpractice causes of action . . . . Although Stevens moved for summary judgment 

dismissing the entire complaint, he failed to address either of those causes of action in 

support of his motion . . . .”). 

 Here, while the Defendants argue that they are not liable to the Plaintiff in 

negligence generally, they fail to address any of the Plaintiff’s causes of action (including 

negligence) specifically.  At best, their Motion is directed solely to the last count of the 

Plaintiff’s Complaint (simple negligence).  They have failed to analyze in any form or 

fashion the first three (3) counts of the Complaint; therefore, summary judgment as to 

those counts is inappropriate.   

 Additionally, the Defendants’ request that the cross-claims against them be 

dismissed is similarly without authority.  It is well-established that an owner may still 
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maintain its cross-claims for indemnification and contribution against a security company 

even if it is determined that the plaintiff is not a third-party beneficiary of the security 

contract and even if the plaintiff’s direct claims against the security company are 

dismissed.  Wayburn v. Madison Land Ltd. P’ship, 282 A.D.2d 301, 305 (1st Dept. 

2001).  Even if it is determined that a security agreement does not expressly assume any 

protective duty enforceable by third parties, cross claims by the owner against the 

security company would still remain viable.  Anokye v. 240 East 175th St. Hous. Dev. 

Fund Corp., 16 A.D.3d 287, 288 (1st Dept. 2005).   

 Therefore, the Defendants’ prayer that the entirety of the Plaintiff’s Complaint 

against them and the co-Defendants’ cross-claims be dismissed should be denied. 

II. The Defendants’ Motion, Praying for Dismissal of Count Four of the 

Plaintiff’s Complaint, is Based Upon a Faulty Legal and Factual 

Premise Where (i) the Negligence Being Charged is Not Negligent 

Failure to Provide Security Services; (ii) the Plaintiff Was an Intended 

Beneficiary of the Security Agreement Between JMED and Salvus; 

and (iii) the Defendants Were Responsible for the Assault Upon the 

Plaintiff, and Not a Random ‘Third Party.’ 

(i) The Negligence Alleged By the Plaintiff is Not Negligent Failure  
to Provide Security Services, Thereby Mooting the Defendants’ 

Legal Argument. 
 

The Defendants move for Summary Judgment on the basis of an alleged cause of  

action that the Plaintiff’s Complaint does not contain:  Negligence as it pertains to the 

provision of security services.  Ignoring the very clear and deliberate causes of action 

pled in the Complaint, the Defendants proceed to recite case law exampling why 

negligence actions against a security company for failing to provide proper services are 

not allowable.  What the Defendants ignore is that it has no relevance to this lawsuit, 

which does not allege in any form that the Defendants were negligent in failing to 

provide security services.  To the contrary, aside from assault and battery, respondeat 
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superior, and negligent supervision, the Plaintiffs’ negligence count explicitly states that 

it is based on actions unrelated to failed security services and instead based on failure to 

properly manage its own employees (See, Defendants’ Exhibit D [Complaint]). 

 The negligence alleged in the Plaintiff’s Complaint is far afield from the species 

of negligence alleged in every case cited by the Defendants in their Motion.  In Rahim v. 

Sottile Sec. Co., 32 A.D.3d 77, 817 N.Y.S.2d 33 (Defendants’ Memo, p. 1), for example, 

the plaintiff manager of a Duane Reade store in Manhattan brought a negligence action 

against a security company employed by Duane Reade to provide security at the store.  

The plaintiff claimed that the security company was liable for failing to protect the 

plaintiff from an assault by a trespasser in the store. 

 Similarly, in Anokye v. 240 E. 175th St. Hous. Dev. Fund Corp., 16 A.D.3d 287, 

792 N.Y.S.2d 417 (1st Dept. 2005)(Defendants’ Memo, p. 1), the plaintiff alleged that the 

contracted-for security guard was not at his post when a third-party intruder entered the 

building and caused the decedent harm. 

 In Pagan v. Hampton House, 187 A.D.2d 325, 589 N.Y.S.2d 471 (1st Dept. 

1992)(Defendants’ Memo, p. 1), the decedent was found murdered in her apartment and 

the plaintiff sued the security company that the building ownership contracted with for 

negligence. 

 In Lewis v. Jemanda N.Y. Corp., 277 A.D.2d 134, 716 N.Y.S.2d 58 (1st Dept. 

2000)(Defendants’ Memo, p. 4), the plaintiff alleged that he was injured on the 

defendant’s premises when a fellow patron hit him over the head with a champagne 

bottle.  Because it was an unforeseeable act of a third party, its prevention was beyond 

the duty the defendant “may have had as a landowner to its patrons.”  Id. at 134, 58.  The 
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plaintiff even alleged that the defendant was negligent in putting a champagne bottle in 

the hands of its patrons – an argument the court rejected.  Id.   

 Finally, in Vega v. Ramirez, 57 A.D.3d 299, 871 N.Y.S.2d 6 (1st Dept. 

2008)(Defendants’ Memo, p. 4), no issues of fact were raised relating to whether the 

stabbing of the plaintiff outside a nightclub was a foreseeable result of a security breach.  

There was no evidence of other prior similar incidents or possible threats of violence that 

night, and the five or six security guards assigned to the club were enough to deal with 

any form of disorderliness that arose.  “There is no evidence that appellants were under a 

duty to police the outside of the premises and secure it against non-patron transgressors, 

and it [wa]s speculation for plaintiff to argue that additional security” would have 

prevented escalation of the fight.  Id. at 299-300, 6.  

 None of these cases involved even an allegation that a security person was 

responsible for the assault and that the company employing him was responsible under 

the doctrine of respondeat superior or for negligent supervision.  Rather, the narrow and 

duplicate issue in all cases was whether a security company had a duty to a third party to 

a contract to protect him or her from harm inflicted by a third party.  Here, the 

Defendants strain to ignore the unquestionably central tenant of this case:  That the 

species of negligence the Plaintiff has alleged is inextricably intertwined with the assault 

and battery – not the security contract.  Indeed, liability attaches here even if the security 

contract explicitly disclaimed protections of third parties (which it clearly did not) 

because the signature act was the assault and battery by a Salvus staff member. 

 The essential elements of assault and battery, respondeat superior, and negligent 

supervision have all been alleged by the Plaintiff’s Complaint (Defendants’ Exhibit D).  
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None of these causes of action refer to there being “negligent security services” provided.  

Instead, the negligence is premised upon the underlying tort – assault and battery – and 

Salvus’ liability for it based on the principles of respondeat superior and negligent 

supervision. 

 In Glambruno v. Crazy Donkey Bar and Grill, 65 A.D.3d 1190, 885 N.Y.S.2d 724 

(2d Dept. 2009), the court addressed both an allegation that the defendant failed to 

provide proper security and the allegation that the defendant was responsible for a 

bouncer’s physical assault under the doctrine of respondeat superior.  There, the 

defendant argued that the plaintiff failed to present legally sufficient evidence to hold it 

liable for an assault committed by an “unidentified patron.”  Id. at 1192, 727.  The 

Appellate Court found that though “a property owner must act in a reasonable manner to 

prevent harm on its premises,” the “owner of a public establishment has no duty to 

protect patrons against unforeseeable and unexpected assaults.”  Id.  The court wrote: 

 Here, while Giambruno’s testimony reveals that an unidentified assailant  

approached him from behind, and suddenly and without warning grabbed 
his shoulder and struck him in the face.  While Delgado testified that the 

assailant ran from the upper level of the bar and across the dance floor before 
reaching Giambruno, this conduct alone did not make it foreseeable that an  
assault was imminent.  In view of the spontaneous nature of the incident, there 

is no valid line of reasoning by which the jury could have rationally concluded 
that the attack on Giambruno could have been prevented by a greater presence 

of security personnel. . . . 
 
However, the court properly denied those branches of the defendant’s motion  

which were to set aside the liability verdict in favor of Delgado and Hacker. 
An employer may be held liable, under the doctrine of respondeat superior, 

for a tort committed by an employee acting within the scope of his or her  
employment . . . . The evidence presented at trial provides a valid line of 
reasoning to support the jury’s conclusion that the bouncers were acting 

within the scope of their employment when they used excessive physical 
force to remove Delgado and Hacker from the premises, and to thus hold 

the defendant liable under the doctrine of respondeat superior . . . . 
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Id. at 1193, 728.   
 

 Glambruno is instructive.  Here, there is no proof that the Plaintiff’s attackers 

were “unknown third parties”; but, rather, all evidence points to the individuals being 

employed as bouncers and/or working at Pacha that evening.   While the Defendants 

claim that “[t]he facts show, at best, that the force or instrument of harm was an 

unidentified third party who acted independently outside the premises beyond the 

contractual and legal control of Salvus” (Salvus Memorandum, p. 3)[emphasis 

added], this statement is not only laden with hyperbole, but reverses the applicable 

standard on summary judgment.  Negri v. Stop & Shop, Inc., supra, 65 N.Y.2d at 626, 

491 N.Y.S.2d 151, 480 N.E.2d 740 (court views the evidence in the light most favorable 

to the nonmoving party, and gives the nonmoving party the benefit of all reasonable 

inferences that can be drawn from the evidence on summary judgment).  At best, the 

facts here (illustrated below) show that it was two Salvus and/or JMED employees who 

assaulted the Plaintiff immediately after he left Pacha nightclub, in the course and scope 

of their duty as bouncers employed with Salvus and/or JMED.     

Once again reversing the applicable summary judgment standard, the Defendants 

contend that “[a]ny assertion by plaintiff that this individual was a ‘bouncer’ is pure 

speculation”; and the Plaintiff “has failed to offer any evidence to suggest that these 

individuals were affiliated with the venue that night, as patrons, staff, or security” 

(Defendants’ Memo, p. 3).   

The Plaintiff’s proof establishes, at worst, a disputed issue of material fact as to 

whether Salvus employees – angry that the Plaintiff and his friend, Jesse Stein (“Stein”), 
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had had an altercation with club manager Eddie Huie (“Huie”) – went after the Plainitff 

and assaulted him.  These proofs are discussed at length below. 

 Because the Defendants’ Motion is based upon the faulty legal and factual 

premise that the negligence being alleged by the Plaintiff involves negligent provision of 

security services, their Motion should be denied. 

 (ii) The Plaintiff Was An Intended Beneficiary Under the Contract  
 By Virtue of the Plain Language of the Agreement Itself, and Salvus’  

Owner’s Testimony That He Did Not “Know” Who the Intended  
Beneficiary of the Contract Was.  

 
Assuming, arguendo, that the Defendants’ Motion was not based on a faulty legal 

premise, it nevertheless fails where the facts make clear that the Plaintiff was in the class 

of persons whom the security contract was intended to benefit.  

In Rahim, supra, the First Department recognized the “three situations in which a 

party who enters into a contract to render services may be said to have assumed a duty of 

care – and thus be potentially liable in tort – to third persons . . . .” 32 A.D.3d at 80 

(quoting, Espinal v. Melville Snow Contrs., 98 N.Y.2d 136, 746 N.Y.S.2d 120 (2002)).  

The Court of Appeals has carved out those three situations to be (1) where the contracting 

party, in failing to exercise reasonable care in the performance of his duties, launche[s] a 

force or instrument of harm; (2) where the plaintiff detrimentally relies on the continued 

performance of the contracting party’s duties; and (3) where the contracting party has 

entirely displaced the other party’s duty to maintain the premises safely.  Espinal, supra, 

98 N.Y.2d at 140.   

As an initial matter, summary judgment has been oft denied in situations – such as 

here – where the security contract at issue involved the protection of more than just 

property.  See, e.g., Kotchina v. Luna Park Housing Corp., 27 A.D.3d 696, 697, 815 
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N.Y.S.2d 594, 595 (2d Dept. 2006)(“Here, Park Avenue’s obligations under the contract 

were not limited to protecting property, and Park Avenue’s resident testified at his 

deposition that one of the duties of the security guards was to provide security for tenants 

of the premises.  As such, Park Avenue failed to establish, prima facie, as a matter of law, 

that the plaintiff was not an intended third-party beneficiary of its contract with the 

building manager”); Flynn v. Niagara Univ., 198 A.D.2d 262, 264, 603 N.Y.S.2d 874, 

875 (2d Dept. 1993)(“There is no merit to their contention that they had no obligation to 

the plaintiff under the security services contract . . . , because there was no language in 

the contract which indicated an intention to confer a direct benefit on the plaintiff . . . . 

The contract does not specify the duties of the security guards, nor is there any language 

which would limit the duties of the guards to protection of property and not students”).   

Here, it is fatal to the Defendants’ argument that nothing in the Security 

Agreement limits Salvus’ contractual duties.  See, Kelly v. Nortgate Business Associates, 

25 Misc.3d 1203(A), 5, 899 N.Y.S.2d 60 (N.Y. Sup. 2009)(“Nevertheless, even assuming 

arguendo that the document . . . was the contract in effect at the requisite time, it does not 

specify the duties of the security guards, but merely refers to ‘general security duties’; 

checking ‘doors,’ reporting ‘incidents’ and ‘hazardous conditions’; and performing ‘such 

other duties as are mutually agreed upon by the parties, that are reduced to writing, and 

are made available to the security officers assigned’”). 

But, more importantly, “the rule is well established that a defendant can be held 

liable in tort to an incidental beneficiary for the negligent performance of contractual 

duties if the defendant’s conduct amounts to malfeasance as opposed to nonfeasance.”  

Flynn, supra, 198 A.D.2d at 264, 603 N.Y.S.2d at 875.   
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In Rahim, supra, which the Defendants rely upon, the court found to be 

of greatest significance . . . paragraph 10 [of the security agreement], provid[ing]: 
‘It is expressly understood and agreed that this contract is entered into solely for 

the mutual benefit of the parties . . . and that no benefits, rights, duties, or 
obligations are intended or created by this contract as to third parties not a 
signatory [sic] hereto.’ 

 
 32 A.D.3d at 78.   

 
The Rahim line of case law advocates in favor of liability here, where the Plaintiff 

was unarguably the intended beneficiary, or a member of the intended class of third party 

beneficiaries, of the contract between Salvus and JMED.  See, Bernal v. Pinkerton’s, Inc., 

52 A.D.2d 760, 760, 382 N.Y.S.2d 769 (1st Dept. 1976)(dealing with negligence 

only)(“Before an injured party may recover as a third party beneficiary for failure to 

perform a duty imposed by contract, it must clearly appear from the provisions of the 

contract that the parties thereto intended to confer a direct benefit on the alleged third 

party beneficiary to protect him from physical injury”).  Thus, in Bernal, in contrast to 

here, the “defendant was hired to protect the New York Telephone Company’s facilities 

and buildings, not to protect plaintiff from physical injury.”  Id. at 761.  Accord, Pagan v. 

Hampton Houses, 187 A.D.2d 325, 325, 589 N.Y.S.2d 471 (1st Dept. 1992)(dealing with 

negligence only)(standard agreement to provide security services for landlord made no 

mention of the tenants and explicitly stated that the company was to provide in the 

protection of the defendant’s “property, assets, and personnel”); Four Acres Jewelry 

Corp. v. Smith, 257 A.D.2d 510, 684 N.Y.S.2d 224 (1st Dept. 1999)(negligence 

only)(defendant landlord’s contract with security company to provide unarmed security 

in lobby of building during business hours did not intend to benefit jewelry store business 

that was burgled).   
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Here, the Plaintiff was unquestionably within the class of persons whom the 

contract intended to protect.  The relevant portion of the Security Service Contract 

between Salvus and JMED provides: 

 . . . . The specific nature of the services to be undertaken by Guard Service 

 include, but are not limited to, protecting with non-lethal, non-injurious and 
 reasonable methods all property, employees, and other persons legally on the 

 property of the Venue and to observe and monitor any potentially or actually 
 hazardous or dangerous conditions and activities, and to correct and report 
 conditions to authorized personnel of the Venue . . . . 

 
(Defendants’ “Exhibit I,” p. 1)[emphasis added]. 

 
The language above conclusively defeats the Defendants’ argument that the 

Plaintiff did not belong to the class of persons the contract was meant to benefit.  There 

has been no argument made – nor is there even a suggestion anywhere in the record – that 

the Plaintiff was not an “other person” who was “legally on the property” of Pasha, nor 

that the activity which occurred – an attack by Salvus and/or JMED staff – was not a 

“dangerous activity.”  The Court of Appeals has recognized the settled principle that a 

“complete, clear and unambiguous” agreement – which this is – “must be enforced 

according to the plain meaning of its terms.”  Greenfield v. Phillies Records, Inc., 98 

N.Y.2d 562, 569, 780 N.E.2d 166, 170 (2002), 

Moreover, A.J. Melino (“Melino”), Salvus’ Owner, testified that he did not “know 

the answer” to the question of who Salvus was providing security for (Affirmation, ¶27).  

Given that Melino also testified at length that he had “no” policy with regard to the use of 

physical force by his staff (Id. at ¶¶20-22), his credibility is highly questionable.  

However, the clear language of the agreement itself, together with Melino’s failure to 

testify that the contract was to benefit someone or something other than Pasha patrons, 

precludes the Defendants from arguing that the contract was not in place for the 
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protection of Pasha patrons.  Furthermore, Jon Chironna (“Chironna”), a Salvus 

employee, testified that security was supposed to “[p]rotect the patrons and staff, . . . .” 

(Id. at ¶27); and was never allowed to hit a patron, even in self-defense (Id. at ¶22).  And, 

since the evidence establishes that he was indeed a person legally on the premises, the 

Plaintiff was unquestionably an intended beneficiary under the contract. 

 (iii) The Defendants Are Liable Where There is, at Minimum, a Disputed Issue 
of Material Fact as to Whether Their Employees Launched The Force of 

Harm. 
 

 Alternatively, the Defendants are liable under the case law they cite where there 

is, at minimum, a disputed issue of material fact as to whether their employees launched 

the force of harm.  This situation was described in Rahim, supra, where the security 

guard in question, “however negligently [he] may have performed his job, [ ] did not 

‘launch[  the force] or instrument of harm’ that effected the assault.”  32 A.D.3d 77, 81, 

817 N.Y.S.2d 33.  That “force or instrument of harm” was a “third person who, so far as 

the record shows, acted independently, and without [the guard’s] knowledge.”  Id. 

[emphasis added]. 

 Thus, assuming, arguendo, Salvus is correct that the Rahim law applies, it is still 

not entitled to summary judgment because the launch of force or instrument of harm was 

allegedly its employees themselves.  This is in stark contrast to the facts in Rahim, where 

a third party was alleged to have caused the harm. 

 Moreover, this case is outside the scope of Rahim because it is not “a contractual 

obligation, standing alone, [that] [ ] give[s] rise to tort liability in favor of” the Plaintiff.  

Rahim, 32 A.D.3d at 80.  Rather, the alleged liability arises as a result of the assault that 

the Plaintiff claims Salvus’ employees enacted upon him.  If Salvus’ employees assaulted 
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the Plaintiff, Salvus cannot hide behind the four corners of the security contract and the 

Rahim doctrine.  

 The facts suggest that the Defendants either themselves assaulted, or played a part 

in assaulting, the Plaintiff.  These facts are detailed extensively below.  Because they 

“launched the instrument of harm,” the third exception to the Rahim doctrine is met and 

the Defendants are in fact liable. 

III. By Huie’s Own Admission, the Defendants Were the Ones Who Had a 

“Scuffle” With the Plaintiff Leading to the Police Being Called, Negating the 

Defendants’ Argument That They Had “No Duty” to the Plaintiff. 

 
 The Defendants argue that the “Plaintiff’s testimony merely establishes that he 

was involved in an altercation on a public sidewalk with an unidentified individual” 

(Defendants’ Memo, pp. 4-5).  They continue: 

 Any assertion by plaintiff that this individual was a “bouncer” is pure speculation. 
 Plaintiff has expressly acknowledged that he cannot identify either of the  

 individuals involved in the altercation on the street.  Moreover, he has failed to 
 offer any evidence to suggest that these individuals were affiliated with the venue 
 that night, as patrons, staff, or security. . . . 

 
(Id. at p. 5). 

 
 In the first place, the Defendants once again violate the precept applicable to 

summary judgment motions in failing to construe the facts in the light most favorable to 

the Plaintiff.  In the second, the lone authority it cites in support of this proposition – 

Lewis v. Jemanda New York Corp., supra, 277 A.D.2d at 134 – is nowhere near 

applicable.  Indeed, there the plaintiff alleged that he was injured “when a fellow patron 

hit him over the head with a champagne bottle.”  Id.  The plaintiff alleged that the 

defendant was negligent for “putting liter size [champagne] bottles in the hands of 

patrons . . . .” Id.  There has been no even remotely similar allegation made here. 
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 Furthermore, the Defendants’ reliance on Vega v. Ramirez, supra, for the 

proposition that the Defendants had no obligation to police the area outside the club for 

possible non-patron transgressions; and that the “Plaintiff’s testimony in this case 

establishes that he could have remained within the nightclub and he could have asked for 

protection instead of fleeing” (Defendants’ Memo, p. 5) is unavailing.  In Vega, in sharp 

contrast to this case, the plaintiff testified “that he could have remained within the safety 

of the nightclub at the time the fight broke out and spilled outside, and that he considered 

such option because of the apparent intensity of the fighting outside” but elected to go 

outside and join the fight.  Id. at 300, 1-2.  In this case, the Plaintiff was not “electing” to 

go outside the club to join a fight outside; rather, he was electing to leave a terse 

interaction inside the club. 

 Substantively, the Defendants’ Motion fails where Huie admitted – 

contemporaneously with the event – that security was involved with the attack on the 

Plaintiff:  Huie filled out an Incident Report at 1:10 am in which he stated, inter alia:  

“[The Plaintiff] ran off out the back door, where I told Security to make sure he doesn’t 

come back in.  Scuffled with Security and police were called” (Affidavit, 

¶37)[emphasis added].   

 This document is not only offered by the Defendants themselves on their Motion, 

but establishes that it was not a “third party” who assaulted the Plaintiff.  Aside from the 

unambiguous definition of “scuffle” (“a rough, confused struggle or fight,” 

http://dictionary.reference.com/browse/scuffle), Huie’s statement that the scuffle was 

“with” Security leaves no doubt that it was Security that assaulted the Plaintiff.   

http://dictionary.reference.com/browse/scuffle
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 In light of Huie’s admission, the Defendants’ position is, at bare minimum, highly 

incredible.  This document establishes that it was Security that was responsible for the 

“scuffle” with the Plaintiff, bolsters the Plaintiff’s own testimony, and renders the 

Defendants the only parties in possession of knowledge as to which one of its staff, by 

name, was involved with the assault.  Given this, the Defendants contention that the 

Plaintiff’s case involves rank “speculation” about the identity of his attackers is wholly 

without merit.  Similarly, the argument that the Plaintiff’s case fails because the Plaintiff 

was outside the club when he was assaulted is entirely irrelevant.  Huie’s report makes 

clear that the Plaintiff had no choice but to leave the premises (“I told Security to make 

sure he doesn’t come back in”); not that he “elected” to go outside and fight as the 

plaintiff did in Vega.   

Nor did Huie’s testimony at deposition “undo” the statements made in the 

Incident Report.  Huie testified that everything in the Incident Report that he filled out 

was based on his recollection, other than the patrons’ names (Affirmation, ¶40); and that 

he wrote that the Plaintiff and Stein “scuffled with security” (Id. at ¶42).  He then claimed 

first that he wrote that because, during his fight with the Plaintiff, he “assume[d] security 

was there” (Id. at ¶42).  Later, he denied seeing anyone “scuffle with security” and could 

not “recall” who actually might have (Id. at ¶43).  Finally, however, he “assume[d]” that 

he saw a “scuffle with security,” as written (Id. at ¶47). 

 Even beyond the Incident Report, Huie’s testimony gives rise to the strong 

inference that the Defendants were involved in the Plaintiff’s assault.  Huie followed the 

Plaintiff and Stein to the back exit with Cook and Hood, and saw the Plaintiff and Stein 

halfway down the alleyway (Id. at ¶38).  He told Cook and Hood “that those were the 
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guys who hit me, make sure they don’t come back in” (Id. at ¶39).  He saw the Plaintiff 

and Stein walk down the alleyway (Id.). 

When Cook and Hood returned from outside, they neither told Huie, nor did Huie 

ask, what happened to the Plaintiff and Stein (Id. at ¶33).  He could not recall which 

security personnel he directed to make sure the Plaintiff and Stein did not reenter the club 

(Id. at ¶44).  However, he testified that “there had to be” a Salvus Security guard outside 

the doors where the Plaintiff exited (Id. at ¶45).  That was the guard to whom he pointed 

out the Plaintiff as being the person who assaulted him (Id.).  He did not remember that 

person’s name, what he looked like, or whether he was wearing a suit, but he believed he 

worked for Salvus and wore all black (Id. at ¶46). 

This testimony paints a picture of an individual who had just been assaulted by 

patrons and went to his fellow employees and staff upset.  He instructed those employees 

and staff to make sure that the patrons left and did not return.  Together with fellow 

employees and Salvus security, he went to the door after the Plaintiff and saw the 

Plaintiff walking down the alleyway where he was assaulted.  He pointed the Plaintiff out 

to the Salvus Security guard who was at the doorway.  Huie went back inside after 

pointing the Plaintiff and Stein out to his peers (Id. at ¶41), and he did not “know” where 

Cook or Hood were (Id.).  When Cook and Hood returned from following the Plaintiff, 

Huie did not ask what occurred nor did they tell him what occurred (Id.).  He later 

testified that he did not recall when he spoke to Hood or Cook, or where (Id.). Nor did he 

remember which security personnel he also directed to pursue the Plaintiff and Stein (Id. 

at ¶44).   
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While Huie claimed that security was “present” during his altercation with the 

Plaintiff and Stein (Id. at ¶42), Cook testified that Huie did not make a call to security to 

come to the back door until after the altercation (Id. at ¶48).  Indeed, the call to security 

was not made until after Cook returned from the alleyway (Id. at ¶49).  The implication 

from the timing of this was that Huie did not call for security until after the “scuffle” 

between security and the Plaintiff. 

 Indeed, the Plaintiff reasonably believed that he was attacked because of “close 

relations” the assailants had with Huie (Id. at ¶9).  Chironna confirmed that Huie was 

“shooken [sic] up” by the fight (Id. at ¶32).  Hood verified that Huie and Cook asked him 

to follow them as they “walked to the end of the alley” in search of the Plaintiff and Stein 

(Id. at ¶33). 

 In view of this evidence, the Defendants’ claim that the Plaintiff was attacked by 

an unidentified third-party fails. 

IV. Even Aside from Huie’s Report, There is, at Minimum, a Disputed Issue of  

Material Fact as to the Defendants’ Identities. 

 

 Generally, a party does not carry its burden in moving for summary judgment by 

pointing to gaps in its opponent’s proof, but must affirmatively demonstrate the merit of 

its claims or defense.  Dalton v. Educational Testing Service, 294 A.D.2d 462, 742 

N.Y.S.2d (2d Dept. 2002).  The burden is on the movant to produce evidence as would be 

required in a trial.  Oxford Paper Co. v. S.M. Liquidation Co., Inc., 45 Misc.2d 612, 614 

(Sup. Ct. N.Y. County 1965).  Moreover, in a movant for summary judgment, the movant 

has a greater burden to produce evidentiary facts than the non-movant.  Friends of 

Animals v. Associated Fur. Mfrs., 46 N.Y.2d 1065, 1068 (1979).   
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 Here, the Defendants’ Motion fails by virtue of its own content where the 

Defendants write:  “. . . . there is virtually no evidence that a Salvus guard was involved 

in the altercation outside the club” (Defendants’ Affirmation, ¶15)[emphasis added].  

This admission dooms the Defendants’ Motion, which must establish an absence of any 

disputed facts.  See, Museums at Stony Brook v. Villiage of Pachogue Fire Dept., 146 

A.D.2d 572 (2d Dept. 1989)(if there is any doubt about the existence of a triable issue of 

fact or if a material issue of fact is arguable, summary judgment must be denied). See, 

also, Sillman v. Twentieth Century-Fox Film Corp., 3 N.Y.2d 395 (1957)(issue finding, 

rather than issue determination, is the court’s function on summary judgment). 

 While the Defendants claim that neither the Plaintiff nor Stein “can identify the 

assailants” (Defendants’ Affirmation, ¶12), this represents a slant of the facts in their 

direction.  Two things are certain based on the record:  First, that either Salvus or Pasha 

employees – or both – assaulted the Plaintiff; and, second, that no witness has been 

willing or able to positively identify anyone working that night or pictured on the 

surveillance video. 

With regard to the first point, the Plaintiff testified passing two to four bouncers 

standing at the doorway telling him and Stein to “get the fuck out of here” (Plaintiff’s 

Opposition  Affirmation at ¶4).    

The Defendants admit that the two individuals who approached and attacked the 

Plaintiff were “dressed in black” (Defendants’ Affirmation in Support, ¶11); and Melino 

testified that both Salvus and Pasha employees wore all black (Id. at ¶26).  The Plaintiff 

observed that the bouncers who told him to “get the fuck out of here” were dressed in all 

black: black pants, shirt, and suit or other black jacket (Opposition Affirmation, ¶5). 
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The Plaintiff recalled hearing, “Hey, guys, wait up a second,” people running, and 

it only being he and Stein “on the street” (Id. at ¶5).  He was certain that the assailants 

were “the same security guards that had just ten seconds earlier” told them to “get the 

fuck out of here” (Id. at ¶6).  He saw them running away (Id. at ¶10) and recognized their 

voices as the same ones he had heard at the door (Id. at ¶6).  They were both wearing all 

black, and one was the larger, lighter-skinned male, and the other was black (Id.).  They 

were “very big,” over 6-foot, and large men (Id. at ¶5). 

 The Plaintiff confirmed in his Verified Bill of Particulars that he observed the 

bouncers who assaulted him run back into the club’s side exit after assaulting him (Id. at  

¶7).  When he watched the surveillance video, the Plaintiff noted that all security guards 

depicted in the video were exactly how he described them (Id. at ¶8). 

 The fact that club personnel wanted the Plaintiff’s name so that they could mail 

him some “gifts” also suggests that the Defendants felt responsible (Id. at ¶11).  

Additionally, no one from the club ever asked the Plaintiff to identify his attackers (Id.). 

 Jesse Stein confirmed much of the Plaintiff’s recollection.  He testified that the 

Plaintiff had a conversation with persons at the exit (Id. at ¶12); and that two bouncers 

came after them, saying, “Hey, guys, wait up” (Id. at ¶13).  Stein, however, specified that 

he and the Plaintiff were maybe 25 to 35 feet from the bottom of the stairs when the 

bouncers called out to them (Id. at ¶14).  When he turned around to face the bouncers, 

they were approximately 15 to 20 feet away from the stairs (Id. at ¶15).2 

Stein also described the bouncers as very big; one black and one Hispanic or white; and 

dressed in black (Id. at ¶16).  After the assault, Stein saw the bouncers “running back to 

                                                 
2 Given this testimony, the Defendants’ argument that it was unknown “third parties” who attacked the 

Plaintiff is meritless. 
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the club” from the direction they had come from (Id. at ¶17).  It didn’t take them long to 

run back to the club (Id.), and Stein was certain that the bouncers ran to the building (Id. 

at ¶18).  Stein surmised that the attackers were bouncers because they came from the club 

wearing black and were big men (Id. at ¶19). 

  With regard to the second point, Melino has no idea as to whether here were 20 

or 32 security persons on duty that night, and he could not designate them by race (Id. at 

¶23).  Moreover, Salvus did no investigation into the incident (Id. at ¶25); and Melino 

testified that he would only want to know what had happened out of “curiosity” and for 

“personal reasons,” but would not “do anything” to investigate (Id.). 

 In response to the Plaintiffs’ request (Id. at ¶28), the Defendants have claimed that 

they do “not have a list of individuals who were scheduled to work on the date of the 

subject incident or for the year of 2008 at Pasha” (Id. at ¶29).  Nor have the Defendants 

provided security post sheets or names and addresses of those persons working on that 

date (Id. at ¶30).  This is despite the fact that Jon Chironna (“Chironna”) testified that a 

post sheet would have the name of the security person assigned to the 45th Street Exit 

(Id. at ¶29).  In other words, the Defendants have made the Plaintiff’s discovery of the 

identities of his attackers essentially impossible. 

 At the same time, Chironna testified that security would congregate at the 45th 

Street exit “if they want[ed] to smoke or if they want[ed] to get a burger or something” 

(Id. at ¶55). 

 While Chironna has confirmed that Salvus Security persons were “always” in “all 

black,” he also testified that “there would be nothing else that would be visible to a 

patron that would distinguish them as security” (Id. at ¶31).  Additionally, Hood verified 
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that he was wearing all-black that night, and did so every night (Id. at ¶34).  Though he 

watched the surveillance video, he would not “tell who” was on it other than Huie (Id. at 

¶35).   

Additionally, Cook confirmed that he was wearing all-black that night as required 

(Id. at ¶50), but he could not name the Salvus Security guard that was working at the 45h 

street exit; nor did he know the name of guards typically posted there (Id. at ¶51).  

Khoury confirmed that it was “industry standard” for Salvus employees to wear all black 

(Id. at ¶50). 

Chironna testified that security is solely responsible for dealing with security 

issues, not Pacha (Id. at ¶56). 

 These facts establish that the Plaintiff and Stein were both certain that it was 

Pasha or Salvus staff who attacked them, and their descriptions were consistent, detailed, 

and unchanging.  In accord with them, all of the Defendants testified that Salvus and 

Pasha staff wore all black every night. Aside from all-black, the staff members wore 

nothing else to identify themselves, further weakening the Defendants’ complaint with 

the Plaintiff’s inability to name the individual who assaulted him.  Moreover, none of the 

Defendants were able to identify any of the persons working that night, whether on the 

surveillance video or on paper, had no records of their names and contact information, 

and otherwise failed to cooperate with the Plaintiff’s efforts to determine their identities.  

Under the circumstances, however, the Plaintiff has established that at least one of the 

Defendants’ employees was involved with the assault. 

 The Defendants also misstate the record.  For example, they write that the 

Plaintiff “does not recall where these individuals came from, . . . .” (Defendants’ 
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Affirmation, ¶22) and cite the pages 71-72 of the Plaintiff’s Deposition.  However, in 

those passages, the Plaintiff specifically testified that the bouncers who followed him 

were “[d]efinitely two that [he] observed” at the door (Plaintiff’s Dep., 71: 11-12).  Since 

he testified that “they [were] the same security guards that had just ten seconds earlier 

held that conversation” with him (Id. at lns 13-17), it is quite obvious where the assailants 

came from:  The entranceway of the club.  Along these lines, the Defendants’ contention 

that the Plaintiff merely remembered the backs of the assailants as they ran “toward the 

alley” (Defendants’ Affirmation, ¶22) is a half-truth.  The Plaintiff specifically testified (a 

few pages after the portion quoted by the Defendants) that he saw the assailants “running 

back down towards the side door where they went in” (Plaintiff’s Dep., 75: 11-14). 

 The Defendants also omit essential facts that doom their Motion.  Specifically, 

they dub it “notable” that the Plaintiff “viewed surveillance tapes documenting events at 

the club” and “positively identified” Stein and himself leaving the club (Defendants’ 

Affirmation, ¶23).  What they fail to point out to the Court is that the Plaintiff also 

identified the security involved in the incident (Plaintiff’s Dep., 108: 18-25). 

 It is true that the Plaintiff was not able to identify by name which security in 

particular hit him (Plaintiff’s Dep., 76: 13-15), his testimony that it was a bouncer who 

hit him never changed.  Furthermore, the undisputed sequence of events lends most 

logically to the conclusion that it was the Defendants’ employees who assaulted the 

Plaintiff and not some unknown third-party.  First, by all accounts the Plaintiff and Stein 

were involved in an altercation with Huie in which the Plaintiff briefly held his hands and 

Stein threw a punch.  Huie tracked down fellow employees, such as Chironna – who 

described him as “shook up” – and, by their own accounts, went outside to see where the 
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Plaintiff and Stein went.  Thus, at bare minimum, Huie and his peers were in pursuit of 

the Plaintiff immediately before his attack.  

These facts give rise to, at minimum, a disputed issue of material fact as to 

whether the Defendants were responsible for or participated in the Plaintiff’s assault. 

V. At Worst, the Defendants’ Motion Leaves Unchallenged the Plaintiff’s 

Actions for (a) Respondeat Superior; and (b) Negligent Supervision. 

  

  (a) Respondeat Superior 

Law 

The doctrine of respondeat superior renders a master vicariously liable for a tort 

committed by his servant while acting within the scope of employment.  Riviello v. 

Waldron, 47 N.Y.2d 297, 302, 418 N.Y.S.2d 300, 391 N.E.2d 1278 (1979).  Intentional 

torts may fall within the scope of employment.  Quadrozzi v. Norcem, Inc., 125 A.D.2d 

559, 561, 509 N.Y.S.2d 835, 836-37 (2d Dept. 1986).  The employer need not have 

foreseen the precise act or the exact manner of injury so long as the general type of 

conduct may have been reasonably expected, i.e., general foreseeability exists.  Id. at 837.  

Because the determination of whether a particular act was within the scope of the 

servant’s employment is so heavily dependent on factual considerations, the question is 

ordinarily one for the jury.  Id.    

The test has come to be “whether the act was done with the servant was doing his 

master’s work, no matter how irregularly, or with what disregard of instructions.”  

Riviello v. Waldron, 47 N.Y.2d 297, 302, 391 N.E.2d 1279, 1281 (1979)(internal 

quotations and citation omitted).   

Thus formulated, the rule may appear deceptively simple but, because it depends 

largely on the facts and circumstances peculiar to each case, it is more simply said 
than applied . . . . For, while clearly intended to cover an act undertaken at the  
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explicit direction of the employer, hardly a debatable proposition, it also  
encompasses the far more elastic idea of liability for “any act which can fairly 

and reasonably be deemed to be an ordinary and natural incident or attribute of 
that act” . . . . And, because the determination of whether a particular act was  

within the scope of the servant’s employment is so heavily dependent on  

factual considerations, the question is ordinarily one for the jury . . . . 
 

Id. [emphasis added]. 
 

 For an employee to be regarded as acting within the scope of his employment, the 

employer need not have foreseen the precise act or the exact manner of the injury so long 

as the general type of conduct may have been reasonably expected.  Id. at 303, 1282.    

Application 

 In Sims v. Bergamo, 3 N.Y.2d 531, 147 N.E.2d 1 (1957), a jury awarded the 

plaintiff a verdict against the defendant grill for an assault committed by the defendant’s 

bartender.  In affirming the judgment that the grill could be held liable for the bartender’s 

assault on a patron, the Court of Appeals noted, inter alia: 

 . . . . The master who puts the servant in a place of trust of responsibility, or  
 commits to him the management of his business or the care of his property, 

 is justly held responsible when the servant, through lack of judgment or  
 discretion, or from infirmity of temper, or under the influence of passion  

 aroused by the circumstances and the occasion, goes beyond the strict line 
 of his duty or authority, and inflicts an unjustifiable injury. [citation omitted] 
 

Id. at 535, 3.    
 

 In Jordan v. Levy, 16 A.D.2d 64, 225 N.Y.S.2d 399 (1st Dept. 1962), summary 

judgment was properly denied where, from the plaintiff’s testimony, it was “inferable that 

the respondent’s employee was in charge of the premises; and, further, it is a reasonable 

inference therefrom that it was the employee’s duty to maintain peace and order . . . .” Id. 

at 66, 401.   
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 In De Wald v. Seidenberg, 297 N.Y. 335, 79 N.E.2d 430 (2d Dept. 1948), where 

evidence would have warranted the a finding that an apartment house superintendent’s 

mission in going to plaintiff’s apartment was to advise the plaintiff of an infraction by his 

servant of a rule which the owners required the superintendent to enforce and that, as a 

conference progressed, each party showed aggression, whether the superintendent’s 

assault was committed while he was acting in the scope of his employment and lawfully 

engaged in his employers’ business and in furtherance of his interest was for the jury.   

As we view the evidence, it presented a question of fact whether the 
superintendent’s act, of which complaint is made, was done while he was acting 
within the scope of his employment and while he was lawfully engaged in the 

business of his employers and in furtherance of their interests. 
 

Id. at 338, 432.   
 
 In Gill v. Scooby’s Bar & Lounge, Inc., 32 Misc.3d 1204(A), 932 N.Y.S.2d 760 

(N.Y. Sup. 2011), the plaintiff alleged that he was assaulted by a bouncer, identified only 

as “John Doe,” acting in the scope of his employment.  Id. at 1.  He claimed to have 

suffered serious injuries as a result of the assault.  Id.  The complaint also included causes 

of action for negligence, negligent hiring and retention, and punitive damages.  Id.  The 

answer contained affirmative defenses including, inter alia, failure to name the party who 

allegedly caused the injuries.  Id.   

 The defendant bar moved for an order of summary judgment arguing that it did 

not owe him a duty to protect him from the fight.  Id. at 2.   

 The plaintiff there “testified that he did not know the name of the bouncer that hit 

him, although he described him as African-American, with dark skin, tall, short hair, and 

weighing 200 plus pounds.”  Id.  “The plaintiff speculated that the reason the bouncer hit 

him was because the bouncer believed that the plaintiff was going to defend Shaz.”  Id. 
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 In its response to plaintiff’s demand for discovery, the defendant stated that 

“defendants are not in possession of records regarding which employees were working on 

the date of the incident . . . .”  Id. at 3. 

 Defense counsel argued that the deposition testimony submitted in support of the 

motion for summary judgment demonstrated that the fight in which the plaintiff was 

injured was sudden and unexpected and that there was no prior notice that a physical 

fight would occur on the premises that night.  Id. at 4.  He argued that the courts have 

held that landlord’s and innkeepers are not insurer’s of a visitor’s safety and that a bar 

owner has no duty to protect patrons against unforeseen and unexpected assaults.  Id.   

 Defense counsel also argued that there was no support in the record to show that 

the incident resulted from negligent hiring as there was no evidence that the person 

allegedly involved in the assault was working as a bouncer.  Id.  Counsel argued that 

there was no evidence in the record that the persons involved in the assault were 

employed by the bar at the time of the incident.  Id.  He also argued that the plaintiff 

failed to show that the employer knew of facts that would lead a reasonably prudent 

person to conduct an investigation and failed to do so.  Id.  He argued that the plaintiff 

failed to show that the defendant knew of the employee’s propensity to commit the 

alleged act or that the defendant should have known of such propensity.  Id. 

 In opposition to the motion, the plaintiff contended that, viewing the evidence in 

the light most favorable to him, the defendant was not entitled to summary judgment as 

both the plaintiff’s affidavit and deposition testimony raised questions of fact as to (1) 

whether the individual who assaulted the plaintiff was a bouncer employed by the 

defendant on the date of the incident; (2) whether the plaintiff assumed the risk of injuries 
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by participating in the fight; and (3) whether the defendant made a prima facie as to the 

lack of negligent hiring and retention.  Id. at 5.   

 In denying summary judgment, the court wrote: 

 Although it is true as defendant argues that “the owner of a public establishment  

has no duty to protect patrons against unforeseeable and unexpected assaults” 
[citations omitted], it is alleged in the complaint that the assault in this case 

was carried out by an employee of the defendant’s bar.  An intentional tort, 

 such as the assault alleged herein, allegedly committed by an employee, can 

 result in liability for his employer, under respondeat superior if the employee  

 was acting within the scope of the employment at the time of the commission 

 of the tort [citations omitted]. . . . 

 
 Here, the plaintiff presented testimony that the person who struck him was  

employed by the defendant as a bouncer on the night of the incident.  Plaintiff  

testified that the individual checked people’s identification and searched them  
prior to entering the bar.  Accepting as true for the purposes of this motion the   

plaintiff’s version of events, he stated that he was punched by a bouncer without  
justification and as such the bouncer’s actions constituted an intentional assault. 
Plaintiff stated he was struck by the bouncer without provocation when he went to  

the aid of his friend Shaz. 
 

Although Sarita testified that no bouncers were working on the night of the  
incident and only former bouncers were on the premises, the determination of  
which version of the facts is correct creates a question of credibility which should 

be left to the trier of fact for determination. . . . 
 

Therefore, this court finds that defendant has failed to establish, as a matter of 
law, that the person who struck the plaintiff was not an employee of the bar.  The 
defendant did not submit any records or documents to show who was employed at 

the bar on the night of the incident.  A triable issue of fact exists as to whether the 
alleged assailant of the plaintiff was Scooby’s employee.  In addition, assuming 

that the assailant was an employee, a question of fact exists as to whether the 
assailant was acting within the scope of his employment when he allegedly struck 
the plaintiff . . . . 

 
Id. at 6. 

 Here, the Defendants’ Motion in no way challenges the Plaintiff’s cause of action 

for respondeat superior.  The extensive facts set forth above establish, at minimum, a 

disputed issue as to whether Salvus’ employees assaulted the Plaintiff while acting in the 
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course and scope of their employment, and, accordingly, whether the Defendants are 

liable on a respondeat superior theory.  Indeed, Chironna testified as a Salvus employee 

he would oversee “any issues involving security,” which would include Pacha employees 

positioned at the 45th Street exit (Plaintiffs’ Affirmation, ¶53).  Thus, at minimum, there 

is a disputed issue of material fact as to whether the Defendants are liable for respondeat 

superior.  

  (b) Negligent Supervision 

Law 

It has been held that certain relationships, including the relationship between an 

employer and employee, may give rise to a duty to exercise control.  D’Amico v. Christie, 

71 N.Y.2d 76 (1987).  An employer may be liable to a third person for the employer’s 

negligent hiring or retaining an employee who is incompetent or unfit.  See, Corbally v. 

Sikras Realty Co., 161 A.D.2d 107 (1st Dept. 1990).  In addition, an employer may be 

liable under a claim of negligent supervision.  See, N.X. v. Cabrini Med. Ctr., 280 A.D.2d 

34 (1st Dept. 2001); Piniewski v. Panepinto, 267 A.D.2d 1087 (4th Dept. 1999).  An 

employer’s negligent training may be grounds for liability where it is the proximate cause 

of the plaintiff’s injuries.  Dobroshi v. Bank of America, N.A., 65 A.D.3d 882, 885, 886 

N.Y.S.2d 106, 109-10 (1st Dept. 2009). 

Application 

 Here, again, the Defendants’ Motion is premised solely on the premise that the 

Plaintiff was attacked by a third party, not one of Salvus’ staff.  As that premise is faulty, 

and reverses the applicable standard on a motion for summary judgment, the Motion 

should be denied in its entirety.  However, even at its best, the Motion does not address 
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whether Salvus could be liable for negligent supervision of its employees if they were 

themselves responsible for the assault.  Under the law set forth above, the Defendants’ 

actions give rise to negligent supervision.  

Indeed, Melino’s evasive deposition gives rise to the strong conclusion that 

Salvus was extremely negligent with respect to the way its staff was to conduct itself on 

the job.  Melino testified that Salvus did not have a policy with regard to the use of 

physical force on the job (Affirmation, ¶20).  When asked whether that meant a Salvus 

Security person could use force, he testified, “I don’t have a policy, and I can’t speak for 

anyone else” (Id.). 

When asked explicitly, Melino refused to answer directly: 

Q. So if a security person were to use physical force – if a Salvus 
Security person specifically were to use physical force at the Pasha 

night club, that would be okay? 
 

A. I can’t speak for anybody else.  I don’t have a policy for physical 
force, and I’m not going to speak for anybody. 

 

Q. I’m asking you to speak for Salvus Security. 
 

A. I don’t have a policy, so I cannot speak. 
 
(Id. at ¶21). 

 
Q. My question is, would it be allowable for a Salvus Security person 

to use physical force at the Pasha night club while working there? 
 
  A. I can’t speak for a person using physical force. 

 
  Q. That’s still not my question. 

 
A. That’s the only answer I have to it.  I don’t have a policy for 

physical force.  Period. . . . 

 
(Id.). 
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Melino even refused to comment on “what physical force is allowable” (Id. at 

¶22): 

Q. In what type of situation is physical force allowable by Salvus  
Security? 

 

A. Every situation is different, and I cannot tell you what physical 
force is allowable. 

 
Q. Can you provide a type of situation where physical force would not 

be tolerated by a Salvus Security person while performing security 

at Pasha? 
 

A. No, I could not. 
 
Q. There’s no scenario that would indicate that type of situation? 

 
A. No, there is not.  It is too many. 

 
(Id.).   

Chironna, however, testified that a security person was not permitted to hit a 

patron under any circumstance, even in self-defense (Id.).  Jarrod Khoury (“Khoury”) 

testified that there was no circumstance in which security could use force “unless 

somebody was in danger” (Id.). 

  Furthermore, he had no records reflecting whether any Security Staff had ever 

been disciplined for complaints about job performance (Id. at ¶24), and he had no policy 

in place for receipt of them (Id.).  However, Khoury testified that there was at least one 

previous instance in which a Pacha patron alleged being assaulted by security (Id. at ¶24). 

 Melino’s testimony alone gives rise to a disputed issue of material fact as to 

whether the Defendants’ negligent supervision of its staff contributed to the Plaintiff’s 

attack. 

Conclusion 
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 For the reasons set forth above, the Defendants’ Motion for Summary Judgment 

should be denied. 

 

 

 

  

  

  

  

 

 
  
  

 

 

 

 


